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Introduction

Accompanying police is a traditional way for reporters to get colorful stories about crime and law enforcement.(note 1)
Police, in turn, have used the opportunity to boost their public image by having journalists witness and publish stories
of their deeds.(note 2) Real-life drama television shows, featuring footage of law enforcement officers and other
emergency workers on their jobs, are unsurprising extensions of this tradition. Because government agencies do not
want an unfavorable appearance of secrecy,(note 3) these shows are able to pressure agencies to permit journalists to

tag along.(note 4)

The reporters accompany the officers, often riding in patrol cars, running after suspects, visiting crime scenes, and
going onto private property. The television shows capture on film not only the police on patrol, but also chases,
searches, seizures, arrests, and questioning of witnesses, suspects, and arrestees.(note 5) Often the film includes
material that could be useful in a later trial.(note 6) Due to the First Amendment, though, litigants who want the
information may have a court battle against the reporters. The defendants and prosecutors must prove several elements
in order to use material that is not yet broadcast or published.

Such was the case when criminal defendant Babatunde Ayeni subpoenaed CBS, requesting unbroadcast film, or
"outtakes," of a May 5, 1992, Secret Service search of his apartment.(note 7) The government agents, who had a valid
warrant to look for evidence of credit card fraud, permitted a CBS news crew to accompany them and film the
search.(note 8) The camera crew entered with the officers, one of whom wore a wireless microphone for the benefit of
the reporters,(note 9) and filmed approximately twenty minutes for the program Street Stories.(note 10)

The defendant was not home during the search, although his wife and young son were. The wife neither gave the



reporters permission to enter nor asked them to leave, but did repeatedly express her desire not to be photographed.
According to the judge who later reviewed the film, her words and tone indicated that she assumed the camera crew
was an authorized government participant in the search.(note 11)

Defendant Ayeni wanted the tape because it contained information potentially relevant to his motions to dismiss and to
suppress, as well as his defense against charges of conspiring to commit and committing credit card fraud.(note 12)
CBS moved to quash the subpoena on First Amendment grounds.(note 13)

In United States v. Sanusi, apparently a case of first impression,(note 14) Judge Jack B. Weinstein ordered CBS to
provide the tape requested by defendant Ayeni, granting the motion to quash only to the extent that CBS could block
out the identity of its Secret Service source.(note 15) The court held that although a qualified newsgathering privilege
protected the outtakes from disclosure, the defendant met an established three-part test and overcame CBS's
privilege.(note 16) By meeting the elements of the test, the defendant proved that his interests in the tape outweighed
the reporters' First Amendment interests.

Rather than end the decision after deciding that the defendant had overcome CBS's privilege not to testify, the court
added a new limitation to the traditional test. According to Judge Weinstein, the First Amendment privilege not to
testify would operate "weakly, if at all”(note 17) because CBS had acted illegally by entering Ayeni's home without
either Ayeni's consent or that of his family.(note 18)

The court's new element raises two issues: (1) whether the decision that the camera crew's behavior was in fact illegal
was properly made and (2) whether illegal conduct should affect the privilege not to testify. An analysis of these two
issues shows that the court's limitation on the reporters' First Amendment privilege not to testify was inappropriate.

First, it is not clear that the CBS news crew engaged in any illegal conduct, even though the judge, without the aid of a
jury, decided that it did.(note 19) The question of the journalists' conduct is better answered in a separate action where
the reporter can be prosecuted or sued if necessary. Second, illegal conduct during newsgathering should not bar or
limit the reporters' First Amendment right not to testify. The traditional three-part test adequately protects the interests
of the party requesting the information by permitting the First Amendment privilege to be overcome where necessary.
The policies underlying the reporters' privilege are served, while the interests of the individual involved are given due
consideration.

I. Overview of the Reporters' Privilege

Privileges come from several places, including statutes,(note 20) common law, (note 21) and constitutions.(note 22)
Although federal courts have historically rejected a common law privilege protecting journalists from revealing
information, (note 23) many have relatively recently recognized a qualified First Amendment privilege protecting
confidential, unbroadcast, or unpublished materialsboth sources and informationfrom compelled disclosure, regardless
of whether the source has consented to disclosure. The reporters' First Amendment privilege may apply in both civil
and criminal cases, although not with consistent force.(note 24)

The reason for rejecting a common law privilege is that journalists, unlike doctors or attorneys, who have common law
privileges, are not professionals.(note 25) Consequently, there may be less societal benefit in their having the
privilege.(note 26) Although it is generally agreed that doctors and lawyers require confidential relationships in order
to function,(note 27) the same theory is disputed with regard to journalists.(note 28) Testimonial privileges are also
limited because of the principle that courts have "a right to every man's evidence."”(note 29)

The First Amendment suggests, however, that the press as an institution may have special constitutional advantages
beyond those afforded to individuals.

It is tempting to suggest that freedom of the press means only that newspaper publishers are guaranteed
freedom of expression. They are guaranteed that freedom, to be sure, but so are we all, because of the
Free Speech Clause. If the Free Press guarantee meant no more than freedom of expression, it would be a
constitutional redundancy. . . . By including both guarantees in the First Amendment, the Founders quite



clearly recognized the distinction between the two.(note 30)

The argument for a First Amendment reporters' privilege not to testify was first made in Garland v. Torre,(note 31) in
which Judy Garland alleged that columnist Marie Torre defamed her. Torre, attributing the statements in question to
an unnamed CBS executive, claimed that she was not required to reveal a journalistic source.(note 32) Judge (later
Justice) Potter Stewart affirmed her contempt conviction, but recognized that compulsory disclosure may hinder the
freedom of the press.(note 33) Because freedom of the press is not absolute, a balance was required to compare
journalistic abridgement to the need for the testimony.(note 34)

The Supreme Court has not explicitly stated whether the First Amendment ever provides journalists with a privilege
not to testify.(note 35) The Court, in its 1972 three-case consolidated opinion Branzburg v. Hayes, held that the
reporters in those cases were not constitutionally protected from testifying to grand juries about their eyewitness
accounts of criminal activity.(note 36) The decision was limited, however, and left open the question of whether
journalists may have the privilege in other situations.

The Court's emphasis on the importance of grand juries and investigating crime suggests that reporters may have a
privilege not to testify in other contexts. Justice Powell's concurring opinion explicitly supports this idea. Justice
Powell stated, "The Court does not hold that newsmen, subpoenaed to testify before a grand jury, are without
constitutional rights with respect to the gathering of news or in safeguarding their sources."(note 37) Reporters,
according to Justice Powell, may make a motion to quash if the grand jury investigation is not being conducted in good

faith.(note 38)

Five justicesfour dissenters plus Justice Powell concurringstated that reporters may have at least a qualified privilege
not to testify about their sources.(note 39) One of the dissenters, Justice Douglas, would have held that reporters have
an absolute privilege.(note 40) This head-counting,(note 41) along with the limiting comments in the opinion of the
Court, has permitted many jurisdictions to construe the First Amendment to provide the press with a privilege not to
testify,(note 42) commonly protecting both sources and information.(note 43)

In several ways, this testimonial privilege encourages more in-depth news coverage and investigative reporting. First,
not only would sources be less willing to provide information if the reporter were later compelled to identify the source
publicly, but being required to testify takes time, money, and other journalistic resources from the reporters.(note 44)

[Blecause journalists typically gather information about accidents, crimes, and other matters of special
interest that often give rise to litigation, attempts to obtain evidence by subjecting the press to discovery as
a nonparty would be widespread if not restricted. The practical burdens on time and resources, as well as
the consequent diversion of journalistic effort and disruption of newsgathering activity, would be
particularly inimical to the vigor of a free press.(note 45)

Second, the press would face the possible image of being an arm of law enforcement, rather than a neutral observer. If
parties were routinely allowed to subpoena news information for private purposes, the media's autonomy would be
jeopardized.(note 46) "There is virtual unanimity within journalism, print and electronic alike, that the primary
obligation of the press in reporting about criminal activity is to serve, both in fact and in public perception, as an
instrument of public information, not as an arm of law-enforcement.”(note 47) The possibility of testifying later can
cause reporters to forego newsgathering in order to avoid the image of the press as an arm of law enforcement.(note

48)

Although Branzburg discussed the First Amendment privilege not to testify about confidential information, the First
Amendment is commonly interpreted to provide the press with a qualified privilege protecting any unpublished
information, regardless of its confidentiality.(note 49) Compelled production of unpublished information can also
significantly inhibit newsgathering and the editorial process.(note 50)

Compelled disclosure provides a disincentive to compile and preserve unpublished information.(note 51) "We discern
a lurking and subtle threat to journalists and their employers if disclosure, outtakes, notes and other unused
information, even if nonconfidential, becomes routinely and casually, if not cavalierly, compelled."(note 52)



The privilege is possessed by the reporter. Unlike many other testimonial privileges, such as attorney-client and
doctor-patient, the source of the information is not capable of waiving the privilege.(note 53) The journalist may be
able to retain the privilege not to testify even if the source of the information is the one requesting the reporter's

testimony. (note 54)

Frequently journalists may be able to resist subpoenas in both criminal and civil trials.(note 55) Some courts have held
that the privilege applies in either type of case because the effect on newsgathering does not change with the nature of
the action;(note 56) however, in civil trials where the reporter is not a party courts may allow for a greater privilege
than in criminal trials or civil actions with a media defendant.(note 57) The privilege may operate weakly or not at all
in criminal trials where the defendant has a constitutional right to a fair trial,(note 58) or where the state has a
compelling interest in investigating crime.(note 59)

I1. The Factors for Overcoming the Privilege

The First Amendment is not the only consideration for courts; therefore, the privilege must be weighed against other
constitutionally significant interests. The government, for example, has a strong interest in criminal prosecutions in
order to protect public safety. Similarly, criminal defendants have a due process right to a fair trial, as well as a Sixth
Amendment right to compel testimony at trial.(note 60)

The framers of the Bill of Rights did not, however, rank the First and the Sixth Amendments. Neither is given
automatic priority over the other when the two conflict.(note 61) According to Justice Powell, courts must evaluate the
First Amendment interests against the competing societal need for relevant testimony.(note 62) A case-by-case balance
"accords with the tried and traditional way of adjudicating such questions."(note 63)

To balance the interests involved, courts have developed a three-part test that weighs the needs of the party requesting
the information against the needs of the press,(note 64) making the privilege qualified rather than absolute. In United
States v. Sanusi, Judge Weinstein added an element to the traditional test: the court must ascertain whether the reporter
used illegal means to gain the information.(note 65)

A. The Traditional Three-Part Test

In many jurisdictions, the requesting party can overcome a reporter's First Amendment privilege by meeting a three-
part test similar to that proposed by Justice Stewart in his Branzburg dissent.(note 66) Justice Stewart would require
that the requesting party (the government in Branzburg) show (1) that there is probable cause to believe that the
reporter has information that is clearly relevant, (2) that the information cannot be obtained by alternative means less
destructive of First Amendment rights, and (3) that there is a compelling and overriding interest in the

information. (note 67)

Applying such a test, or a variation thereof,(note 68) ensures that a journalist's information is disclosed only when
necessary for a "fair judicial process."(note 69) The party requesting the information has the burden to show that the
test has been met by substantial evidence.(note 70) "This demanding burden has been imposed by courts to reflect a
paramount public interest in the maintenance of a vigorous, aggressive and independent press capable of participating
in robust, unfettered debate over controversial matters, an interest which has always been a principal concern of the
First Amendment."(note 71)

Where a criminal defendant cannot prove each element of the test, the journalist will not be required to disclose the
requested information. In United States v. Lopez,(note 72) for example, the criminal defendant's subpoena was quashed
where the requester did not exhaust alternative sources and did not show how the information was material to the
defense.(note 73) Similarly, a criminal defendant's right to compulsory process did not overcome the subpoenaed
reporter's First Amendment qualified privilege where the requested evidence was speculative, cumulative, and

hearsay.(note 74)

Many state shield laws contain similar tests for overcoming the privilege granted to reporters. New York, for example,



protects news and news sources unless the requester makes a clear and specific showing of the three elements.(note 75)
The test is not applied rigidly. "Rather, the test should be flexibly employed, taking into account various factors which
diminish the strength of the qualified immunity privilege. For example, "if the questions put to a reporter are narrowly
limited, then subpoenaing a reporter is more acceptable."'(note 76)

In Sanusi, Judge Weinstein applied an accepted test, requiring the defendant to prove three elements in order to defeat
the privilege: the information must be (1) highly material and relevant to the claim, (2) necessary or critical to the
maintenance of the claim, and (3) obtainable from no source other than the reporter.(note 77)

The defendant in Sanusi claimed he required the CBS outtakes for his motion to suppress and his motion to dismiss, as
well as for his defense.(note 78) According to Judge Weinstein, an in camera review of the tape showed that it
contained no material relevant to Ayeni's motions to suppress or dismiss; however, the tape would be useful to the
defendant's defense because it showed that a thorough search uncovered nothing. Such potentially exculpatory evidence
dramatically shown on film could greatly influence the jury.(note 79)

By inviting CBS to accompany it on its search, the Secret Service may well have provided a basis for a
finding of not guilty. The criminal may go free, not because the constable has blundered, but because the
Secret Service and CBS have abused criminal process in a way the average citizen may find

unacceptable.(note 80)

The court seemed to brush aside the element of the test requiring that the evidence be "necessary or critical."(note 81)
Instead of discussing the element in detail, the court stated it was "reluctant in a criminal case to substitute its
judgment for a defendant's on the question.”(note 82) The third criterion, requiring that the material could not be
obtained elsewhere, was satisfied because the tape itself was obviously not available from any source other than

CBS. (note 83)
B. Sanusi's Added Restrictionlllegal Conduct

In Sanusi, Judge Weinstein added a new restriction to the settled three-part test: before a member of the press may
resist a subpoena, "the court must be confident that the person asserting the privilege does not do so as a means of
justifying otherwise illegal conduct.” (note 84)

In support of the additional requirement, the court examined instances in which reporters tried to use the First
Amendment to justify crimes and torts committed in newsgathering; for example, trespass(note 85) and intrusion.(note
86) In these cases, courts rejected the journalists' claims, prohibiting reporters accused of crimes or torts from using the
First Amendment to preclude liability. "Because the press in certain circumstances may be able to resist the demands
of a subpoena in some cases does not mean the press may, simply by raising the cry of "newsgathering,' exempt itself
from all other legal constraints."(note 87)

The phrase "justify otherwise illegal conduct” does not, however, seem to describe accurately the application of Judge
Weinstein's added criterion. Whereas "justify" suggests that the reporter is trying to defend directly against liability, the
relationship between the possible illegal conduct and the First Amendment claim not to testify is more attenuated.
More accurately, the court's test is that where the reporter has used illegal means to gain the information requested, the
First Amendment privilege not to testify is barred or weakened. The privilege would not apply, or would not
completely apply, where the reporter sought not to testify about information gained while committing a crime or a tort.

If, for example, a journalist had stolen the subpoenaed information, under Weinstein's test the journalist could not
claim First Amendment protection. Likewise, CBS could not claim a First Amendment qualified privilege not to testify
if it had committed trespass while filming the search of defendant Ayeni's apartment. The question then becomes
whether the reporter engaged in illegal conduct.

I11. The Existence of Illegal Behavior



Whether a journalist has behaved illegally or tortiously by gathering news on private property is subject to debate.(note
88) Courts have decided the issue both for and against the press.(note 89) Judge Weinstein, without the aid of a jury,
decided that the CBS news crew did behave illegally when it entered the Ayeni home.(note 90)

In Florida Publishing Co. v. Fletcher, the plaintiff could not recover for trespass against the newspaper where the
reporters were invited by a fire marshall and a law enforcement officer to enter a home destroyed by fire.(note 91)
According to the court, the homeowners had given implied consent by custom and usage.(note 92) Similarly, reporters
in New York were not liable for trespass when they accompanied the police who arrested the "Son of Sam™ killer.(note

93)

However, such claims against reporters are generally not invalidated merely because the reporter, as in Sanusi,
accompanied law enforcement officers onto a person's property.(note 94) In Green Valley School, Inc. v. Cowles
Florida Broadcasting, Inc.,(note 95) for example, the nonprofit corporation that operated a school raided by police was
able to sue the television station that sent two employees to accompany the midnight raid. The court denied the media
defendants' motion for summary judgment on the claim of malicious trespass, as well as the claims of libel and
slander.

To uphold [the broadcaster's] assertion that their entry upon [the school's] property at the time, manner,
and circumstances as reflected by this record was as a matter of law sanctioned by “the request of and with
the consent of the State Attorney' and within the ‘common usage and custom in Florida' could well bring
to the citizenry of this state the hobnail boots of a nazi stormtrooper equipped with glaring lights invading
a couple's bedroom at midnight with the wife hovering in her nightgown in an attempt to shield herself
from the scanning TV camera.(note 96)

After examining constitutional principles found in the Fourth Amendment(note 97) to evaluate the importance of
individual privacy, the Sanusi court decided that the media defendant's behavior was not protected by the First
Amendment.(note 98) The Fourth Amendment, although not restricting the actions of private actors such as CBS, (note
99) reflects the right to restrict who enters an individual's home. Under the Fourth Amendment, the government cannot
gain entry to a home without a valid warrant or an overriding exception to the warrant requirement(note 100) and,
according to Judge Weinstein, neither should the press.(note 101)

Although CBS was engaged in newsgathering,(note 102) Judge Weinstein decided that the reporters committed an
illegal act when they violated the defendant's privacy by filming the search. The opinion states that "CBS . . . trespassed
upon defendant's home,"” (note 103) but it does not state whether this was a tortious trespass or a criminal trespass. Nor
does the opinion provide a definition of "trespass” or a list of the elements necessary for such a finding.

New York has several criminal trespass statutes.(note 104) Apparently either trespass(note 105) or criminal trespass in
the second degree(note 106) could apply in this case. Both relevant trespass statutes require that a person who commits
the crime "knowingly enter[] or remain[] unlawfully."(note 107) Judge Weinstein, however, did not consider a
culpability element, but rather based the trespass finding solely on his opinion that neither the defendant nor his family
consented to CBS's presence in the apartment. There is no discussion of how the Secret Service's permission affected
the reporters' knowledge of unlawful behavior.

More likely Judge Weinstein considered the act a tortious trespass, although he did not state this. In New York, a
tortious trespass does not require that the trespasser either intended to commit a trespass or knew that the act would
constitute trespass.(note 108) According to Judge Weinstein, neither the defendant nor his family consented to the
camera crew's presence in the apartment, nor was there implied consent when the defendant's wife did not ask the
reporters to leave. The CBS journalists gained access "arguably, under color of official right"(note 109) without
consent from the defendant or his family, who apparently did not realize they could compel the reporters to leave.
According to Judge Weinstein, the reasonable person surrounded by Secret Service agents would not realize she could
exclude the camera crew.(note 110) "That the woman had the presence of mind to request that she not be
photographed was, under the circumstances, remarkable."(note 111)

The opinion contains no indication that CBS knew which trespass provision applied, had the opportunity to present a
defense, or had the option of allowing a jury to determine elements such as culpability, if relevant, before the



constitutionally based privilege not to testify was affected. The determination of illegal or tortious behavior by the press
is better left to a separate proceeding, where the issue will be argued fully and decided clearly, rather than in another
person's criminal trial, where the finding of illegal behavior is vague, but the consequencelosing a constitutionally
based privilegeis grave.(note 112)

V. Analysis of the Sanusi Illegal Conduct Restriction

Even if the questions surrounding the legality of the media's conduct were adequately decided, other issues remain
concerning the validity of the new limitation on the reporters' First Amendment testimonial privilege. Although the
limitation may at first appear acceptable, a closer examination shows otherwise. The policies behind the privilege are
better served without the illegal conduct restriction, despite the compelling facts in the Sanusi case. Other remedies for
illegal or tortious conduct are available to respond to the underlying conduct without a broad restriction on the
testimonial privilege.

News may receive some degree of protection even where some illegal conduct existed in its gathering. Publication, for
instance, may not be punished or prohibited even though the underlying conduct used to gather the information is.(note
113) Similarly, the use of the information in testimony should be separated from the manner in which it was obtained.

At first blush, Judge Weinstein seems correct to say that before a reporter is entitled to use the First Amendment to
resist a subpoena, "the court must be confident that the person asserting the privilege does not do so as a means of
justifying otherwise illegal conduct.” (note 114) Journalists are subject to laws generally applicable to society where
enforcement has incidental effects on the press's ability to gather and report news.(note 115) "There is no threat to a
free press in requiring its agents to act within the law."(note 116) Donald Galella, for example, could not claim that
because he was newsgathering he was protected from crimes and torts committed against former First Lady Jacqueline
Kennedy Onassis when he sought to photograph her. Galella could be liable for harassment, intentional infliction of
emotional distress, assault and battery, commercial exploitation of Onassis's personality, and invasion of privacy.(note

117)

The newspersons claiming the privilege not to testify are not, however, trying to defend a direct accusation of liability
for an action. Whether the reporter is liable for some underlying conduct is not the same question as whether the
reporter may be required to comply with a subpoena.

By requiring a decision on this separate question of whether the reporter has engaged in illegal activity in the course of
gaining the material requested, the court is encouraging a mini- trial when a motion to quash is filed by reportersone in
which a judge, rather than a jury, decides whether a journalist is guilty of an illegal act.

The desire to limit the time, effort, and money that journalists must use to respond to subpoenas is one of the
underlying reasons for the privilege not to testify.(note 118) Even if a jury were the factfinder, such litigation would
drain journalistic resources from newsgathering and move them into court, where they would not be spent for the
benefit of informing the public.

Apparently, the party requesting the information need only allege that the reporter committed any crime or tort to
challenge the reporter's motion to quash and compel the journalist to present a defense, forcing journalistic resources
to be appropriated to expenses for litigation and testifying.

Consider that speeding is illegal. The reporter may not have been able to meet a source or obtain particular information
without arriving at a particular place at a particular time, sooner than the time at which the reporter would arrive
driving at a legal speedthat is, but for the illegal speeding, the reporter would not have the information. The
information would not, therefore, be fully protected by the First Amendment. The result sounds absurd, yet quite
possible under a test where any illegal conduct by the reporter will automatically bar or weaken the First Amendment.
That a litigant need only allege some conduct similar to speeding in order to force the journalist to expend time,
money, and other resources for a defense is equally ludicrous.

In addition to preventing a waste or misappropriation of journalistic resources, another purpose of the privilege not to



testify is to encourage newsgathering.(note 119) This policy too is hindered by the Sanusi illegal conduct restriction,

even though it may at first appear otherwise. Permitting reporters to use such a privilege where they have committed
an illegal action to obtain the information may initially seem to be encouraging illegal conduct when newsgathering.
Instead, it allows the press to disseminate necessary information to the public, without decreasing the value of other

disincentives for illegal behavior.

The 1989 Supreme Court case Florida Star v. B.J.F.,(note 120) in which a rape victim sued the newspaper that
published her name after the newspaper had obtained it from a publicly released police report, suggests that illegal
newsgathering should not be encouraged. Striking down a Florida statute making it illegal to publish rape victims'
names in an instrument of mass communication, the Supreme Court held that "where a newspaper publishes truthful
information which it has lawfully obtained, punishment may lawfully be imposed, if at all, only when narrowly tailored
to a state interest of the highest order."(note 121)

The Supreme Court did not, however, state whether "lawfully obtained™" was a necessary element in the case. In fact,
the Court expressly declined to decide "whether, in cases where information has been acquired unlawfully by a
newspaper or by a source, government may ever punish not only the unlawful acquisition, but the ensuing publication

as well."(note 122)

Judge Weinstein was able to use a very compelling set of facts to illustrate his new rule: the camera crew went into the
defendant's home without the family's consent and took photos that the defendant's wife expressly requested not be
taken. It may not seem fair under those circumstances that the broadcaster should be able to keep from the defendant a
tape of a search of the defendant's apartment.

These same compelling facts, however, illustrate the potential importance of the reporters' newsgathering. Despite the
illegal conduct, newsgathering would be discouraged if the privilege not to testify were taken away. From Sanusi, one
can see that the benefit to society can outweigh the harm caused by the newsgathering.

The primary purpose of the Constitution's freedom of the press guarantee is to create an institution to serve as a check
on the three official branches of government.(note 123) The conduct of law enforcement personnelgovernment agentsis
a legitimate and necessary area of public interest.(note 124)

If the public is to have the capacity to review police behavior and elicit the aid of powerful institutions,
including media as well as courts, citizens must appreciate the potentialities and limits of police
departmentsand how police officers can reasonably be expected to carry out their duties. The media can
supply the information from which such knowledge grows.(note 125)

Although traditional police reporters are disappearing from the modern media, (note 126) there is a continuing need to
inform society about the day-to-day functions and duties of police and other law enforcement officers. Television
camera crews, as well as other types of journalists, who accompany the officers on their daily activities allow the
public to understand the police more fully, regardless of whether the show is primarily for news or entertainment.(note
127) "People used to think law enforcement was like Dirty Harry or Miami Vice," according to Nick Navarro, a
Florida sheriff. "Shows like Cops let the American people see what the police are really like."(note 128)

In the past, reporters have had problems covering police misconduct.(note 129) Tom Reddin, a former chief of the Los
Angeles Police Department (LAPD) who became a television news anchor, said he hopes the flow of information will
improve after the police brutality investigations following the widely publicized 1991 beating of Rodney King, which
was filmed by an amateur photographer. "[LAPD Chief] Daryl [Gates] may talk about “my policemen,’ but they are
really the people's policemen, and the people have a right to know about how their policemen perform their

duties."(note 130)

The Sanusi decision may very well have a contrary effect. At least one investigative reporter has said that the case may
directly decrease coverage. "This is a troubling decision. . . . | think that we may see a great deal less coverage of
police activity, not only of search warrants but of arrests as well." (note 131) This disincentive for gathering important
news is an unwarranted and unwanted product of Sanusi's new limitation on an already qualified privilege.



The Sanusi rule also undermines the policy that the reporters' testimonial privilege decreases the appearance of press as
an arm of government. The new restriction does not limit itself to illegal conduct in which the party requesting the
information was the victim. Under the broad rule that illegal conduct by the media bars or limits the First Amendment
privilege, the government could also obtain the tape. It would not matter that the government permitted the reporters to
accompany the searchthe reporters still engaged in illegal activity to obtain the information that was requested.

Police reporters have difficulties remaining neutralor at least being perceived as neutralwhen they work with
government agencies to cover news stories. If the journalists who accompanied the police officer were suddenly
compelled to supply unpublished information to the prosecutor, the image of press as law enforcement would be
heightened. By testifying or supplying outtakes, journalists are no longer neutral observers, but rather an arm of the
government.

The perception of press as law enforcement is more likely where the reporter has accompanied government agents than
in other situations because the journalist is connected to the government for the entire episodenewsgathering and
testifying. Although the argument could be made that the press was already an arm of the government when it obtained
access through the law enforcement officers,(note 132) under that same reasoning journalists could become officers of
the court when they are given preferential access to celebrated trials or hearings.(note 133)

Courts do not need to attempt to balance the newsgathering and the illegal activity; adequate remedies are available for
behavior that the law does not permit. Reporters can be prosecuted, and the victim of tortious conduct can sue.(note
134) Both intrusion(note 135) and trespass(note 136) are available as tort claims in many jurisdictions. Neither
requires that the information obtained be published before liability is incurred, rather the individuals can sue based on
outtakes alone. These proceedings, separate from the issue of the reporters' First Amendment privilege not to testify,
allow an individual to recover for any harm actually suffered. Courts could avoid disincentives from gathering and
disseminating information about a government agency that would arise if the privilege not to testify were broadly
restricted by any illegal conduct.

Conclusion

The traditional three-part test for overcoming the reporters' qualified First Amendment privilege provides the party
requesting information with an adequate opportunity to obtain material from the reporter. That test is specifically
designed to provide the requesting party with the information where a balance shows that the requester's interests
outweigh the First Amendment interests of the subpoenaed reporter.

Prosecutions or tort actions, on the other hand, are designed to punish or compensate for journalists’ misbehavior. Such
a separation will better protect the press, while recognizing the rights of individuals. It will also allow the press to
retain the benefits of the privilege without being forced to use newsgathering resources for defending allegations of
any illegal conduct.
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