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Introduction

For most of this century, American broadcasters suffered from diminished First Amendment status in comparison with
their brethren in the print media. Broadcasters' editorial judgments were subject to oversight and second-guessing by
the Federal Communications Commission (FCC or Commission) under what was called the "Fairness Doctrine.” In
1987, the FCC ceased to enforce the doctrine and in the following years, Congress tried several times to revive it.
Many observers in the media and on Capitol Hill now insist the issue is at last dead. Rumors and speculation, though,
continue to abound over an eventual revival of the Fairness Doctrine. Advocates of the doctrine's return are now
looking to the courts to force the FCC to do what it has refused to do on its own initiative and what Congress has been
unable to mandate.

This Article examines the history of the Fairness Doctrine and the more common arguments offered in support of it. If
the Fairness Doctrine, as interpreted by the Commission, upheld by the courts, and encouraged by Congress(note 1)
were to be reinstituted, it would actually decrease the likelihood of public exposure to varying viewpoints by
discouraging broadcasters from covering controversial issues. Furthermore, market forces are achieving the intended
effect of the Fairness Doctrine without directly restraining broadcasters. Today's media-rich environment and the
concurrent evolution of individual media outlets catering to specific constituencies, has already allowed the "invisible
hand" phenomenon to work in the marketplace of ideas, just as it does in the commercial marketplace. As a result, the
marketplace is achieving the sort of diversity and access the Fairness Doctrine was designed to foster but could never



attain. Therefore, the Fairness Doctrine is not necessary in today's media, even though many commentators are trying
to revitalize it.

The term "Fairness Doctrine" refers to a former policy of the FCC which, with certain minor exceptions,(note 2)
mandated that a broadcast station which presents one viewpoint on a controversial public issue must afford reasonable
opportunity for the presentation of opposing viewpoints.(note 3) The personal attack rule, an application of the
Fairness Doctrine, required stations to notify persons when personal attacks were made on them in discussions of
controversial public issues.(note 4)

The Fairness Doctrine has been both defended and opposed on First Amendment grounds. Backers of the doctrine
claim that listeners have the right to hear all sides of controversial issues. They believe that broad-

casters, if left alone, would resort to partisan coverage of such issues. They base this claim upon the early history of
radio. Opponents of the doctrine claim the doctrine's "chilling effect” dissuaded broadcasters from examining anything
but "safe" issues.(note 5) Enforcement was so subjective, opponents argued, there was never a reliable way to
determine before the fact what broadcasters could and could not do on the air without running afoul of the FCC.
Moreover, they complain, print media enjoy full First Amendment protection while electronic media were granted
only second-class status.

New York Governor Mario Cuomo opposes the Fairness Doctrine on First Amendment grounds. He said in 1987, and
reiterated last year, how he has "never understood the distinction made between electronic and print media in terms of
the reasons for the first amendment . . . and the basic rationale for freedom of speech.”(note 6)

In the 1974 case Miami Herald Publishing Co. v. Tornillo, the Supreme Court unanimously decided a newspaper is
under no obligation to give any sort of equal timeno matter what the paper's economic power.(note 7) If the Miami
Herald, delivered to 37 percent of all households in its region, escapes any public service obligations, why should each
of a dozen local television stations and forty local radio stations face the prospect of losing their licenses when
disagreements arise over "fairness"?(note 8

Cuomo blames broadcasters for much of their own problems. "A lot of the owners, a lot of the people who make
profits in this business (broadcasting),” he said, "will sell freedom for fees; they will make deals with the Congress;
they will accept regulation that they shouldn't be acceptingall in exchange for an opportunity to make more

money." (note 9) Commissioner Quello agrees with Cuomo. He complains broadcasters who "advertise products and do
so much selling and are so influential in news are at their very worst in trying to promote their own interest to the
public and the government.”(note 10)

One other fact has exacerbated the situation: fairness, like beauty, is in the eye of the beholder. The necessarily
subjective judgments imposed on the industry throughout the years led to a Kafkaesque situation in which broadcasters
were never sure what was expected of them nor what they could be punished for. Rulings were made ad hoc and only
after the fact resulting in what media critic and historian Les Brown calls "a tortured and complex series of
regulations, legislation and litigation which many people, both within and outside the system, maintain undermines the
journalistic integrity of broadcasting.”(note 11) Former FCC Chairman Dean Burch put it nicely: "In the fairness area,"
he said, "the bond of theory and implementation has come unstuck and all the principal actorslicensees, public interest
advocates, the Commission itselfare in limbo, left to fend for themselves.”(note 12)

Underlying much of the concern over the Fairness Doctrine is an uneasy feeling among civil libertarians and some
First Amendment advocates that the doctrine is yet another weapon for the federal government, a government which
has never been comfortable with a broadcasting industry that it cannot control.(note 13) This concern has been
validated by history. Bill Ruder, an Assistant Secretary of Commerce under President Kennedy, told how Kennedy's
administration used the Fairness Doctrine to challenge and harass right-wing broadcasters, in the hope the challenges
would be so costly that these broadcasters would find it too expensive to continue their broadcasts.(note 14) Those who
recall the early 1970s are familiar with Spiro Agnew's heavy-handed and self-serving efforts to intimidate the press in
general, and the broadcast media in particular. Kennedy and Agnew had ample precedent. As early as 1933, "a
member of the Federal Radio Commission issued a formal statement in which he informed broadcasters that any



remarks made over their stations derogatory to or in criticism of his administration's program and policies would
subject the offending station to a possible revocation of license.”(note 15)

In August of 1987, the FCC, under Chairman Dennis Patrick, abandoned the Fairness Doctrine.(note 16) The political
fallout was astounding. For more than three years, the Senate refused to confirm any nominees for seats on the FCC
and severely restricted the Commission's budget. Since then, Congress has repeatedly tried to resurrect the Fairness
Doctrine by legislative fiat but, so far, such efforts have been unsuccessful.

However, the specter of the Fairness Doctrine keeps coming back to haunt the dreams of First Amendment
advocates.(note 17) In 1992, a coalition of activist groups and several individuals petitioned the FCC to reconsider the
Fairness Doctrine.(note 18) On July 28, 1994, a number of those petitioners filed in the Court of Appeals for the Ninth
Circuit for a writ of mandamus to force the FCC to act on their petition.(note 19)

Two weeks later, another coalition petitioned the Commission for an emergency ruling reinstating the Fairness
Doctrine.(note 20) On the same day, this second coalition also petitioned for reconsideration of the doctrine as applied
to ballot issues and sought to submit their own petition for consideration, although two years past the deadline for such
petitions.(note 21) Ten days later, a group of media-related and First Amendment advocates filed pleadings opposed
to the coalition's pleadings with the Commission.(note 22)

The political philosophy underlying the Fairness Doctrine not only provides a rationale for the exercise of
governmental content regulation in over-the-air broadcasting, but also lays the groundwork for the expansion of
governmental power into other electronic media, including cable, satellite, direct distribution systems, and future
technologies. The Clinton administration's new information policy promises some protection for the media, (note 23)
but worrisome First Amendment portents appear on the horizon.(note 24) Experience with the Fairness Doctrine in the
context of broadcasting leads some to wonder if Congress will now try to impose such rules on the new media or, in
the alternative, to pressure the FCC into reintroducing the doctrine as a regulatory policy.

I. A Historical Perspective of the Fairness Doctrine

The development of the Fairness Doctrine is intertwined with the history of American broadcasting. Early commercial
uses of radio centered on maritime uses, "mainly for ship-to-shore and ship-to-ship communication."(note 25) An
obstacle quickly developed when transmissions from one source interfered with another. Trying to outshout each other,
early broadcasters responded to problems of interference by increasing the power of their transmitters which, of course,
accomplished little except to increase the electronic cacophony. The first attempt by the federal government to deal
with the confused clamor of competing voices on the airwaves was the Radio Act of 1912, which put the task of
bringing order out of the electronic chaos in the hands of the Secretary of Commerce. (note 26) Secretary of Commerce
Herbert Hoover tried to place conditions on licenses, but "his power to regulate radio stations in this way was
destroyed by court decisions interpreting the 1912 Act."(note 27)

The tug of war between the government and the broadcasters for control of the airwaves continued in 1925, when the
Senate responded to the general concern of whether broadcasters might exert some sort of squatters' rights over the
frequencies. The Senate passed a resolution declaring the electromagnetic spectrum to be "the inalienable possession of
the people of the United States."(note 28) A year later, Congress passed a joint resolution which required licensees to
waive any right to the wavelength they used.(note 29) Even so, the system quickly developed so as to provide
licensees with what amounted to de facto property rights. "Even before Congress passed the 1927 Act, most observers
recognized that stations were being transferred from one owner to another at prices which implied the right to a license
was being sold." (note 30)

Although few stations were on the air before 1920, by November 1922, 564 broadcasting stations were operating in the
United States. (note 31) By 1927, the confusion of the airwaves had increased to the point where most parties involved
agreed on the need for an impartial arbiter to assign frequencies, limit signal strengths, and set out geographical
coverage areas.(note 32)

The chaos that developed as more and more enthusiastic pioneers entered the field of radio was indescribable.



Amateurs crossed signals with professional broadcasters. Many of the professionals broadcast on the same wave length
and either came to a gentleman'’s agreement to divide the hours of broadcasting or blithely set about cutting one
another's throats by broadcasting simultaneously. Listeners thus experienced the annoyance of trying to hear one
program against the raucous background of another. Ship-to-shore communication in Morse code added its pulsing
dots and dashes to the silly symphony of sound.

... Private enterprise, over seven long years, failed to set its own house in order. Cutthroat competition at once
retarded radio's orderly development and subjected listeners to intolerable strain and inconvenience.(note 33)

But the Radio Act of 1927 went far beyond needed traffic-cop functions.(note 34) It supplanted the regulatory
functions of the Secretary of Commerce with its new creation, the Federal Radio Commissionforerunner of the FCC.
Although in one breath the statute explicitly forbade program censorship,(note 35) it also gave the new Commission
authority to regulate the programming of the stations it licensed.(note 36) The 1927 Act included a requirement that if
a legally qualified candidate for public office was allowed to use a licensee's facilities, all other candidates must be
allowed equal access.(note 37)

The federal government thereafter controlled the airwaves' content, and it was not long before the Commission
exercised its newly-found power by denying a license renewal to an lowa station owner.(note 38) The owner used his
station to launch attacks on persons and institutions he disliked.(note 39) The FCC commented enigmatically, "Though
we may not censor, it is our duty to see that broadcast licenses do not afford mere personal organs, and also to see that
a standard of refinement fitting our day and generation is maintained."”(note 40)

In 1940, Mayflower Broadcasting unsuccessfully attempted to apply for the license of a Boston station, WAAB.(note
41) While denying Mayflower the license and renewing the license in favor of the incumbent, the Commission
criticized the incumbent licensee for editorializing about controversial public subjects and favoring certain political
candidates.(note 42) The station's license was renewed only after it showed it was complying with a policy to stop
editorializing.(note 43) The result was all too predictable: through the 1930s and early 1940s, broadcasters totally
abandoned the practice of editorializing and dropped much programming that might have been thought
controversial.(note 44)

Another important decision in the development of the Fairness Doctrine was NBC v. United States.(note 45) Writing
for the Supreme Court, Justice Frankfurter spoke of the situation prior to 1927 as "confusion and chaos" which

was attributable to certain basic facts about radio as a means of communicationsits facilities are limited; they are not
available to all who may wish to use them; the radio spectrum simply is not large enough to accommodate everybody.
There is a fixed natural limitation upon the number of stations that can operate without interfering with one

another.(note 46)

Two FCC reports were important in early clarification of the Fairness Doctrine because they indicated the
government's intent to strictly control content. In 1946, the Commission published the Public Service Responsibility of
Broadcast Licensees, which warned that the Commission would thereafter pay closer attention to broadcasters'
programming.(note 47) Moreover, in 1948, the Commission reexamined the Mayflower decision and issued another
report, this time encouraging editorials, but requiring "overall fairness."(note 48)

In 1959, Congress amended Section 315 of the Communications Act of 1934 and included the phrase: "Nothing in the
foregoing sentence shall be construed as relieving broadcasters . . . from the obligation imposed upon them under this
Act to operate in the public interest and to afford reasonable opportunity for the discussion of conflicting views on
issues of public importance.”(note 49) The Commission chose to construe the added phrase as codification of the
Fairness Doctrine by Congress,(note 50) although the Court of Appeals for the District of Columbia later rejected that

decision.(note 51)

In 1967, the FCC created more specific rules insuring a right of reply to both ad hominem attacks on an identified
person or group and to any position taken by a station for or against legally qualified candidates for any political



office.(note 52)

In 1969, the Supreme Court upheld the constitutionality of the Fairness Doctrine in the Red Lion decision.(note 53)
The Court justified this result by noting that more individuals would like to broadcast their views than there are
available frequencies, reaffirming the Court's reasoning in NBC v. United States.(note 54)

In response to this "scarcity" argument, broadcasters stressed that the requirements of the Fairness Doctrine had a
subtle but powerful "chilling effect,”(note 55) leading many of them to abandon their coverage of controversial issues
in favor of "safe" issues.(note 56) Red Lion noted the broadcasters' arguments, but the Court found the possibility of a
chilling effect to be remote.(note 57) Nevertheless, the door was left open for further consideration: "[1]f experience
with the administration of those doctrines, indicates that they have the net effect of reducing rather than enhancing the
volume and quality of coverage, there will be time enough to reconsider the constitutional implications.”(note 58)

I1. The Downfall of the Fairness Doctrine

In 1984, the Supreme Court invited an action which would give it a chance to reverse Red Lion. In FCC v. League of
Women Voters of California, the Court said if the Commission were to show the "fairness doctrine [has] "the net effect
of reducing rather than enhancing' speech," the Court would be forced to reconsider the doctrine's constitutional
basis.(note 59) However, no test case appeared.

In August 1985, the FCC took the bait. The Commission issued a report concluding the doctrine no longer serves the
public interest and, instead, chills First Amendment speech.(note 60) The Commission predicted that without the
chilling effect of the Fairness Doctrine, it was reasonable to expect an increase in the coverage of controversial issues
of public importance.(note 61) In 1987, the FCC formally renounced the Fairness Doctrine.(note 62) Events since then
have confirmed the FCC's prediction of more, rather than less, coverage of controversial issues.(note 63) The amount
of opinion-oriented programming “exploded" over the ensuing six years and the number of radio talk shows jumped
from 400 to more than 900.(note 64) Many observers ascribe this growth directly to the absence of the inhibiting effect
of the Fairness Doctrine.

Nonetheless, powerful congressional forces have dedicated themselves to reinstating the Fairness Doctrine and have
tried to enact it into law. (note 65) Opposition by both Presidents Reagan and Bush kept it from happening during their
terms.(note 66) With the election of President Clinton, though, such Capitol heavyweights as Ed Markey, Chairman of
the House Telecommunications Subcommittee,(note 67) and John Dingell, Chairman of the House Energy and
Commerce Committee, (note 68) viewed the new Democratic administration as unlikely to veto their attempts to bring
the doctrine back.(note 69)

At first, little resistance was seen to a bill restoring the Fairness Doctrine. Some support for such a bill grew over the
summer of 1993.(note 70) By the winter of 1993, however, talk show hosts, like Rush Limbaugh had generated
nationwide publicity producing a large number of letters from listeners, opposing the doctrine at a two-to-one
margin.(note 71) As a result, efforts to write it into law were abandoned.(note 72) Limbaugh and other talk show hosts
assert that legislation to reinstate the Fairness Doctrine is an effort by liberal lawmakers to silence their conservative
critics.

Still, considering the long history of the Fairness Doctrine and the determined attempts by some congressmen to
resurrect it, it is reasonable to assume we have not seen the last of it.(note 73) Some speculate congressional pressure
may prompt the FCC to reinstate the doctrine as a regulatory policy, while others suggest the current initiatives to
rebuild our communications infrastructure may provide an opportunity for Fairness Doctrine backers to do
surreptitiously what they have so far been unable to do openly.(note 74)

I11. The Rationale behind the Rise and Fall of the Fairness Doctrine By contrasting the fifty years with the Fairness
Doctrine in effect with the seven years since the FCC abandoned it, one must conclude that the Fairness Doctrine did
not, in fact, increase the likelihood of public exposure to varying viewpoints. Rather, the Fairness Doctrine had exactly
the opposite effect and, if reinstated, will not only act as an impediment to the public's right to know but will actually
accelerate its negative effect on that right.(note 75)



A. Rationales for Governmental Control of Content<\H3> A frequently offered justification for governmental intrusion
into the content of radio and television programming is the theory that broadcasters do not have any property rights in
the narrow piece of frequency spectrum on which they broadcast.(note 76) Rather, the spectrum is supposedly public
property, and each broadcaster has only a limited right to its assigned frequency, subject to whatever conditions the
Commission may impose in the name of the public interest, convenience, and necessity.(note 77)

Under this theory, licensees can only use their frequencies as public trustees and must justify their use of the public
spectrum by doing something for the "public” good. There are several flaws to this viewpoint. First, there is nothing
inherent in the nature of the frequency spectrum which makes it "naturally” public property.(note 78) Although there
has never been any serious consideration of the notion until lately, contemporary literature contains some interesting
arguments to justify the assignment of a limited number of legally enforceable private property rights to spectrum
users.

At the time the Communications Act of 1934 was drafted, little was said or written to provide a philosophical rationale
for the concept of treating the spectrum as public property. It merely was presented as a self-evident, almost axiomatic,
"given."(note 79) However, the concept of broadcaster as a public trustee is not carved in constitutional granite; it is
the product of a congressional declaration. Even accepting the theory of public ownership of the airwaves, there is no
automatic justification for the government's intrusion into the content of the individual licensee's programming, beyond
the sort of regulation properly imposed upon printed material.

The Supreme Court has attempted to justify the Fairness Doctrine's conflict with broadcasters' journalistic First
Amendment rights by simply declaring such constitutional rights to be subordinate to broadcasters' “trustee™
obligationsimposed in return for granting them the privilege of using "public” airwaves.(note 80) The Commission,
however, pointed out, "It is well-established that government may not condition the receipt of a public benefit on the
relinquishment of a constitutional right."(note 81)

Another frequently advanced justification for governmental intrusion into broadcast content looks to the medium's
"pervasiveness.” This argument, when reduced to its essentials, holds that the more effectively a medium persuades the
public, the more it must be regulated. The corollary is that only completely ineffective media are entitled to full
freedom from regulation. The "pervasiveness" rationale fails to account for the disparate treatment accorded to other
equally or more pervasive media:

One can hardly argue a one-newspaper town is not "pervaded,” "uniquely,” by the orientation of its paper. A
blockbuster motion picture, unlike a typical television or radio broadcast, is repeated for weeks on end in a community.
Its exhibition is also more likely to pervade the community's consciousness than a single television . . . [or radio]

broadcast.(note 82)

Furthermore, the "pervasiveness™ argument could not have been one of the original justifications for the public trustee
theory since, in its beginning, radio could not have been pervasive. Pervasiveness is a quality the electronic media
developed slowly, and it would have taken quite a visionary to have foreseen, at the turn of the century, the vast
system of broadcasting as it would evolve in the following eighty years.

Finally, the "pervasiveness" rationale exaggerates the effectiveness of individual stations and neglects to distinguish the
effectiveness of those individual stations (which are regulated) from the effectiveness of the industry as a whole
(which is what, arguably, is pervasive).

The FCC justified the continuation of the Fairness Doctrine by asserting that to achieve adequate coverage, opposing
viewpoints must have essentially identical access to identical media.(note 83) The FCC rejected the argument that an
adequate presentation of opposing viewpoints in print media or on another station is enough to achieve the goal of
informing the public on important matters, although it “"recognize[d] that citizens receive information on public issues
from a variety of sources.”"(note 84) Instead, the FCC relied on three other contentions.

First, the Commission claimed that Congress, by amending Section 315(a) of the 1934 Communications Act, was
giving statutory approval to the Fairness Doctrine.(note 85) However, the statutory language is highly ambiguous, and



even those sections that seem clear are constitutionally doubtful.(note 86)

Second, the FCC cited the relative ease of enforcing the doctrine. Without the doctrine "it would be an administrative
nightmare . . . to attempt to review the overall coverage of an issue in all of the broadcast stations and publications in a
given market."(note 87) The report seemed to assume that it would be necessary to affirmatively examine the entire
marketplace of ideas, rather than to presume overall coverage to be adequate unless a complainant produced evidence
to the contrary. Merely because it is possible or easy to do something, however, is no reason to infer it is right or even
constitutionally permissible.

The third justification was the likelihood the doctrine would achieve its stated goal of exposing the public to varying
points of view.(note 88) In what amounted to a statement that the end justifies the means, the Commission declared
that "the requirement that each station provide for contrasting views greatly increases the likelihood that individual
members of the public will be exposed to varying points of view."(note 89) However, as shown, the Fairness Doctrine
has been unsuccessful in achieving its goalsespecially considering other, less intrusive ways to achieve the same
objective.

B. The Scarcity Rationale The theoretical cornerstone for reducing broadcasters' First Amendment protection has
always been spectrum scarcity.(note 90) The idea dates back to the early days of broadcasting when there were few
stations on the air. Because stations were scarce, the government asserted, it could impose an obligation to serve all the
needs of all potential listeners upon the few stations in existence. This scarcity theory began in 1929 when the Federal
Radio Commission stated its policy was predicated upon the assumption that any given station had a duty to serve the
entire listening public within the service area of a station.(note 91) This argument is still used today without change.

As late as 1969, when there were approximately 837 television stations and 6565 radio stations on the air in this
country,(note 92) the Supreme Court was still saying each station must be perfectly balanced in its presentation of
controversial issues because spectrum scarcity precludes a large enough number of diverse voices to yield aggregate
balance.(note 93) The rejection of an overall market view of balance might have been justified in the early part of this
century, but it has little factual support in today's abundant media environment.(note 94)

While the scarcity argument is no longer justified by current reality, it has been sustained through the semantic sleight-
of-hand of switching, in mid-argument, between two meanings of the word "scarcity." In 1943, Justice Frankfurter
gave his imprimatur to what has become an ongoing confusion between the use of a radio station and its ownership.
His opinion in NBC v. United States referred to scarcity in two ways in the same paragraph: the number of people
simply wanting to use a station and the number of frequency slots available for operating stations.(note 95) In Red
Lion, Justice White perpetuated the fallacy by implying that every person who wants a broadcast license represents a
different position on important issues.(note 96)

An article by former FCC Chairman Newton N. Minow superbly illustrates the confusion between those wanting a
license and those with unique viewpoints.(note 97) In his article, Minow proclaimed the "proper test" for scarcity to be
"the number of citizens who want a broadcast license and are unable to obtain one. At that point, a decision must be
made as to who is to be allowed, and who denied, the exclusive license to use the channels.”(note 98) To illustrate
what he meant by "scarcity,” Mr. Minow cited the RKO television channels which were opened to competitive
application in the mid-1980s. The FCC, said Minow, "quickly got 172 applications, each applicant arguing, "[g]ive the
license to me, and turn down the other 171.™(note 99)

Minow declared, "Scarcity still exists when channels are not available to all.”(note 100) Note carefully the shift in the
meaning of the word "available." Traditionally, when speaking of controversial ideas, "availability" concerns only
access to speak on some station or other. But, to portray what he meant by "availability,” Mr. Minow cited the RKO
television channels. Further, he pointed to the "almost 14,000 applications™ for the new low-power television
stations.(note 101) The implication is that in the case of RKO, 172 distinct points of view are clamoring to be heard; in
the case of low-power television, almost 14,000. Of course, Minow's examples are not cases of people desperate for a
broadcast license so they can espouse their unique political opinion. They are, rather, businesspersons who see a
chance to acquire a valuable asset. There is no scarcity of outlets for differing viewpoints, only an overabundance of
citizens who correctly see a broadcast license as a chance to make money.



The logical fallacy here is of mistaking those who want to use available frequency as a station owner for those who
want to use the same frequency to express a particular viewpoint on a public issue. Don R. Le Duc of the University of
Wisconsin wrote, "The U.S. legal system must develop the capacity to distinguish between channels and content as the
source of communications competition, a distinction that has eluded the federal government for the past half-

century."(note 102)
IVV. The Marketplace as an Alternative Solution

The latter part of the twentieth century has become an age of broadcast specialization. That was not the case, however,
when the Fairness Doctrine was developed. In the early days of radio, it was not uncommon for a geographic area to
have only one station. Therefore, with what amounted to a temporary monopoly on radio listeners, pioneer stations
tried to serve as many of the varied tastes and needs of their audiences as possible.(note 103)

Even when the radio industry had developed to the stage where two or three stations were serving most markets,
stations would still vie with each other for the largest possible share of the potential audience. They did so by trying to
serve, at one time or another in the programming day or week, as many listeners as possible. The resultwhat came to
be called "block™ programmingwas a mix similar to today's network television fare, in that it was designed to develop
listener preferences for particular programs, not necessarily for particular stations. Unlike today, early radio listeners
probably never thought of preferring to listen to a particular radio station. Back then, a family might start an evening
of radio listening with Jack Benny, then change stations to hear Edgar Bergen and Charlie McCarthy, then move to yet
another station to end their evening with Burns and Allen or Fibber McGee and Molly.

A. Narrowcasting

With today's proliferation of radio and television stations, we have entered an era of what broadcasters call
"narrowcasting.” The term "narrowcasting™ describes a business strategy by which each station selects a particular
special-interest segment of the larger overall audience and aims its programming solely at that particular audience
segment.

In radio, the shift to narrowcasting happened decades ago. Today, a typical radio market includes at least one talk
station, a religious station, an all-news station, and some non-commercial stations. Some stationslike NPRaim their
programming toward an educated middle class. Some cater exclusively to a politically liberal audience (e.g., Pacifica
stations), while others program for a conservative constituency. There are foreign-language stations and stations
serving minority groups. Although most formats are musical, there is specialization in the kind of music played. There
are classical stations, jazz stations, and country stations, while the general field of "popular" music is divided into
subcategories: top 40, new age, heavy metal, oldies, middle of the road, and album-oriented rock.(note 104) There are
some government-operated stations that broadcast nothing but time signals, and others that provide weather
information, twenty-four hours a day. There is perhaps no more powerful refutation of the philosophy underlying the
Fairness Doctrine than to compare today's radio reality with the Red Lion reasoning, mired as it was in the outmoded
concept of every station having a duty to serve the entire listening public.

When commercial television began after World War I, the pattern of development from general to particular
programming that occurred in radio repeated itself. At first, with only one or two television stations in any market,
broadcasters felt they had to serve a wide variety of programming tastes by presenting a menu of program types
designed to appeal to a variety of audience subgroups.(note 105)

The first instance of stations devoting themselves to specialized programming in television was the 1950s development
of educational TV stations, which evolved into what we now call public broadcasting.(note 106) The use of UHF
channels led to more stations with varied programming, including some stations that adopted programming designed to
serve minority interests, foreign-language viewers, or the religiously devout.

The large channel capability of cable television, coupled with the distributional ease afforded by satellites, has already
produced not just stations, but entire television networks devoted to specialty concerns.(note 107) There are cable



networks exclusively devoted to news, sports, religion, public affairs,(note 108) minority interests, ethnic culture,(note
109) home shopping, new movies, old movies, erotic titillation, and weather.

Narrowcasting, both in radio and television, now provides an important service to the listening and viewing public. It
provides predictability and continual availability of desired programming. A country music devotee knows where on

the dial to tune at any time of the day or night to find the service he or she desires. No longer must one wait until the
regular newscast to hear about the weather. It is there whenever it is needed.

A corollary advantage of such specialization of formats is that, because a given media outlet does not have to be all
things to all people, it can deal with a specific subject in greater detail without fearing massive tune-outs. Weather
channels give not only the daily local forecast, but also the national forecast, the marine forecast, the aviation forecast,
and the long-range forecast. Classical music stations can devote a full day to a performance of Wagner's Ring Cycle.
NPR's All Things Considered frequently spends the major part of an entire half-hour segment on an in-depth
examination of a particular news story or public issue. C-SPAN, NPR, and CNN have provided live coverage of the
Iran-Contra hearings, confirmation hearings for Judges Bork and Thomas, Lani Guinier, Zoe Baird, and the
Whitewater hearings.

The radio industry is already dedicated to the programming philosophy of narrowcasting. Television is unquestionably
headed in the same direction. With narrowcasting, market forces "move the key resourcetime on an exclusive
broadcasting frequencytoward its highest and best use."(note 110) Commercial broadcasters maximize profits by
providing the service they believe consumers most desire.(note 111)

B.The Overall Market Concept

The phenomenon of narrowcasting leads us to look at the question of fairness as it applies to an entire medium in a
given geographical market. In practice, an overall market paradigm has already largely replaced the outmoded
requirement of the Fairness Doctrine that mandated complete balance in the programming of each individual station.

Development of the overall market paradigm supports an inescapable conclusion: The Fairness Doctrine approach is
unnecessary and any residual attempts to revive it should be permanently abandoned.(note 112) Stations should further
develop their distinctive programming personalities to appeal to specific listening constituencies. Choices should be
made not only in the kinds of music or entertainment programs they broadcast, but also in whether or not they offer
programming that delves into public controversies or features candidates for public office. Stations should be free to
take a particular political posture without fear of coercion, constraint, intimidation, or reprisal.

Some stations will program no discussions of public issues at all. Nonetheless, that does not justify the Fairness
Doctrine's paternalistic attitude of forcing such programming on listeners who have little or no interest in it. When
listeners have unwanted programs thrust upon them, they "tune-out,” either mentally by paying no attention, or literally
by changing stations or simply turning the radio off. As former FCC Commissioner Mark S. Fowler and colleague
Daniel L. Brenner stated, "The public's interest, then, defines the public interest."(note 113)

The possibility of some stations ignoring public issues is balanced by recent experience which shows that
narrowcasting is also leading certain stations to air little else than issue-oriented programming. The proliferation of
radio talk formats has already shown how stations in sufficiently large markets, when unfettered and uncontrolled, tend
to develop programming that consistently appeals to particular political, ethnic, or economic partisans. The limiting
factor is not availability of frequencies, but rather, the existence of enough listeners to justify a particular programming
format. Granted, there may not be adequate listeners to justify accommodating every fringe or splinter faction.
However, is it really necessary to the proper functioning of a democracy that the federal government assure platforms
in every medium, in every community, for the rantings of bizarre conspiracy theorists, paranoid delusionists, flat-
earthers, anarchists, and others without any significant constituency?

No responsible viewpoint is in danger of being stifled simply because it is denied access to a particular stationso long
as there are other available stations. If a demand for a product exists, someone will eventually undertake to cater to that
demand. If all television stations in a given area shut out a specific viewpoint, there is always radio. In the even more



unlikely event that access to radio is denied as well, there are still newspapers, magazines, pamphlets, and billboards.
As Philip B. Kurland writes, "If there is, in fact, an audience for the message, one form of the media or another can be
counted on to exploit it. If there is no such audience, there is no need to compel one form of the media to be a voice
crying in the wilderness.”"(note 114)

Conclusion

Allowing the "invisible hand™ of market forces to operate in the marketplace of ideas accommodates all viewpoints
with enough proponents to warrant attention, and achieves the goals of the First Amendment without intrusive
governmental intervention. As predicted by the FCC's 1985 Fairness Doctrine Report, the dynamics of the information-
services marketplace assures the public more than sufficient exposure to controversial issues of public importance.(note

115)

However, the matter is far from settled. Some desire a return to the Fairness Doctrine as a part of federal
communications regulatory policy. Others fear those advocating such a policy change may seek to achieve their goal of
media content regulation by using the issue of violence on television to open the door. Once the door is ajar, something
looking very much like the Fairness Doctrine may be able to slip in unnoticed.

Rather than oppose a move to regulate program content, broadcasters are succumbing to federal intimidation. While
the networks have agreed to "voluntary" advisories on violent programs, the American Civil Liberties Union (ACLU)
opposes them because broadcasters accede to them under the threat of harsher governmental regulation. ACLU
President Nadine Strossen says she is re-examining the ACLU's traditional position on the Fairness Doctrine

in light of the technological changes recently, the proliferation of channels of communication. My personal view has
long been that we should oppose the Fairness Doctrine as being inconsistent with free speech principle. The reasons
originally given for allowing that kind of regulation of television when nobody would allow it of the print media, if
they were ever correct, they're certainly no longer correct.(note 116)

The ACLU is making sure it is up to speed on challenges presented by the race to the information superhighway.

With its information superhighway proposals, the Clinton administration has declared its intention to create an
environment to stimulate a private system of free-flowing information conduits. The administration's proposals would
add $100 billion to the economy during the next ten years and would create 500,000 new jobs by the end of 1996.(note
117) Vice President Gore stated that the administration sees market forces replacing regulations and judicial models
that are no longer appropriate. The administration's "goal is not to design the market of the future. It is to provide the
principles that shape that market."(note 118) One of those principles should be to trust in an overall market concept in
the coverage of public issues with the obvious First Amendment advantages it provides. However, some in the
communications industry are uneasy with what they see as White House demands for excessive surveillance rights;
"There's a lot of resentment and fear about government intrusion,” said Paul Somerson, editorial director of
PC/Computing.(note 119) Senate Minority Leader Bob Dole has questioned the FCC's regulation powers. He said the
FCC could not be trusted to regulate the information superhighway. "I must question the Congress's judgment when it
considers granting the FCC greater regulatory control of the communications industry, especially when the FCC
doesn't seem to realize that it dropped the ball with the implementation of the Cable TV Act .. .." (note 120)

In the end, it comes down to a matter of whether one believes that the principles underlying a free market economy are
equally applicable to the marketplace of ideas. The alternative is to believe people must be spoon-fed whatever ideas
the government decides are right. Some call it regulation, but in reality, it is censorship.

In 1644, electronic media did not exist. Still, John Milton was able to denounce the principle that government should
be able to dictate what information and ideas could be disseminated.(note 121) He said:

Nor is it to the common people less than a reproach; for if we be so jealous over them, as that we dare not trust them
with an English pamphlet, what do we but censure them for a giddy, vicious, and ungrounded people; in such a sick
and weak state of faith and discretion, as to be able to take nothing down but through the pipe of a licenser?(note 122)



The American people are much the same as the English citizens of whom Milton spoke.(note 123) They have an
almost intuitive feeling for what is fair and what is not. They neither need, nor deserve, governmental censorship
masquerading in the guise of fairness.
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