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Introduction

The Telecommunications Act of 1996 (1996 Act),) the first major rewrite of the nation's basic communications law
in more than sixty years, will not remain undisturbed for very long. At a minimum, a "technical corrections™ bill will
be introduced to fix various typos and minor problems in the 1996 legislative text. Other issues, such as advanced
television spectrum and foreign ownership of telephone companies remain unresolved. But perhaps the most important
pending issue is reform of the Federal Communications Commission (FCC or Commission), the federal regulatory

agency created by the 1934 Communications Act.4)

How should Congress reform the FCC? Cut its budget? Curb its industry oversight responsibilities? Abolish the
agency altogether? While many options may be considered, it is argued herein that one simple option will effectively
address both FCC reform and the transition to fully competitive communications markets that are foreseen in the 1996
Act.

It is proposed that the prudent course for Congress to take is to further hasten the demise of communications regulation

by amending the "public interest” standard of the 1934 Communications Act® through incorporation of
procompetitive antitrust doctrine. Arguably, a public interest standard based on competitiveness is appropriate to
conditions of technological abundance and convergence, which have replaced an earlier era of communications
scarcity and media separation, conditions that gave rise to regulation.

While recommendations to abolish the FCC may make headlines, and proposals to cut the FCC budget may be
appealing to budget-balancing members of Congress, the option presented here recognizes that the agency has
important responsibilities in the transition to full competition. At the same time, it achieves meaningful reform by
removing the agency's political discretion to define the "public interest™ in any manner it sees fit by majority vote.

This option is consistent with the influence of applied modern communications technology to foster competitive
markets. Moreover, a review of FCC political discretion reveals that the agency has been inconsistent in defining the
"public interest,” whereas a review of antitrust law reveals a more certain legal framework in which to apply
competitive principles.

I.Technology Meets Regulation

For more than two decades, there has been an understanding, at least among leading academics, that technological

convergence is occurring in the sciences of communications and computing.(&: More recently, this convergence has
been the subject of articles in the business and trade press:

The telephone, television and computer are rapidly merging into a single, very intelligent box--a telecomputer. . . .
[which] will be linked to the rest of the world by high-capacity smart wires.()

Some observers predict that the "telecomputer™ will be widely available and in use by the end of the decade. The
introduction of convergent technologies linked by "smart wires™ is perceived as profound, since it erodes historic



technological boundaries that have long separated what once were the distinct industries of telephony, computing,
broadcasting, cable television, and consumer electronics. As a result of this technological revolution, President Clinton
has predicted economic and social development equal to that which accompanied the introduction of the railroads in

the nineteenth century.(8}

The question of how government will adapt to this new condition of abundance and digital unity in communications

has already prompted public debate.2 The Clinton Administration's response was to establish the Information
Infrastructure Task Force, with committees on telecommunications, information policy, and applications; the last
having the responsibility of implementing recommendations from Vice President Gore's National Performance Review
(also known as Reinventing Government) in the area of information technology, or the Information Superhighway.

Initial reports by Vice President Gore indicated that the Administration believed the Federal Communications
Commission should be empowered to “create a unified regulatory scheme™ and the scheme should combine a flexible

regulatory environment together with free and open markets.2Q At a time when technologies are converging, and
when the declining costs of computing are enabling decentralization in communications networks, it indeed made sense
to argue for a policy of free and open markets. But did it make sense to argue at the same time for some sort of new
"unified regulatory scheme™? Since economic regulation is a surrogate for competition, how can new regulation bring
to the American consumer the benefits of converging technologies through free and open markets? Does not
regulation, in fact, impede competition? These were significant questions as Congress contemplated a rewrite of the
Communications Act.

At the same time, the traditional agenda of federal regulation of communications produced disturbing results. Among
the many illustrations was the FCC's inflexible zoning system for the spectrum, which slows the introduction of new
technologies and becomes an entry barrier to a communications service needing spectrum. Given the imperative of
advancing and converging technologies, it can be argued that a regulatory scheme that both divides various

communications firms and circumscribes the services they may offer is arbitrary, if not obsolete.11)

As the FCC implements the provisions of the new law, what is needed is not regulation based on past precedents under
the public interest standard. Rather, an amended standard is in order.

This amended standard should be based on the competitive principles of antitrust law, not the limited resource
principles of regulatory law. Put differently, technological conditions of scarcity and inflexibility are changing in
communications to conditions of abundance and versatility. With communications and computing costs declining,
abundance increases. With spreading acceptance of digital formats, versatility abounds. These technological
imperatives produce convergence which in turn creates new choices. Video programming exemplifies this. No longer
do consumers at home have to rely solely on over-the-air television for video programming--cable television and
VCRs are widely available. From a technological standpoint, telephone companies are capable of entering the market,
and so too are multimedia computer companies. The true public interest would be to see many competing firms in the
home video market; not regulation of either some who already are in the market or regulation preventing some who
wish enter the market.

In sum, the federal communications act today could read as follows: The public interest is best served when the private
communications system functions in competitive markets and therefore any regulatory economic intervention should
be premised on the principles of antitrust law.

I1.The Public Interest

The Communications Act of 1934 (1934 Act)2) established the Federal Communications Commission.{43) The 1934
Act gave the newly created Commission broad jurisdiction to regulate "interstate and foreign communication by wire

or radio." 14 Within this jurisdiction were common carriers (Subchapter 11) and radio broadcasting (Subchapter 111).

Over the air and cable television did not exist at the time, 22 nor did computers, over which the FCC never has
acquired jurisdiction.



The 1934 Act, which consolidated in one agency federal regulation of communication, 8} has its legal origin in the

late 1800s when Congress was focused on railroad regulation and the public interest standard. A2 What evolved was
regulation, using the public interest standard, of two related activities. One was government-granted monopolies, such
as railroads, telephone companies, and electric utilities. The other was public resources made available to private
entities for private gain, which again included railroads, telephone and electric companies "operating on" or "involving
public lands."

Added to this list in 1910 was "wireless," as radio was then called, when Congress amended the Interstate Commerce
Act8) to bring interstate and foreign wire and wireless communication under federal jurisdiction. Following the tragic
sinking of the Titanic, Congress passed the Radio Act of 191222 which represented the first comprehensive radio
legislation. Among other things, the Act adopted the international distress signal.@l

The 1934 Act requires that the FCC shall determine "whether the public interest, convenience, and necessity will be

served by the granting of [broadcast facility construction permits and station licenses]. . . 2 with respect to wireline
common carriers, the law provides that “[n]o carrier shall undertake the construction of a new line or of an extension
of any line . . . until there shall first have been obtained from the Commission a certificate that the present or future

public convenience and necessity require or will require the construction . . . (22)

While the key words in the statute vary for broadcasters and common carriers, the United States Supreme Court has

rejected efforts to distinguish between the terms.(23) Indeed, while both the agency and the courts have struggled to
interpret what Congress meant by these words, as they are not defined in the 1934 Act, there is no doubt that "[t]he

statutory standard . . . leaves wide discretion and calls for imaginative interpretation."(24)

While problems of statutory construction are common in administrative law,22) a review of FCC decisions leaves no
doubt that the Commission has so tortured the public interest standard through its applications in both broadcast and
common carrier regulation that the "public interest” of the country in communications would be better served today by
an amended standard. We begin our review with an examination of how the FCC has defined the public interest in
allocating access to the radio spectrum.

[11.Spectrum Scarcity

The regulatory rationale for broadcast regulation is the scarcity of frequencies. "[T]he radio spectrum simply is not
large enough to accommodate everybody," Justice Frankfurter observed in 1943.128) Moreover, it has been decided,
that spectrum’s "inherent physical Iimitation"(z—njustifies the federal imposition of public service obligations in return
for the "free and exclusive use of a limited and valuable™ public resource.(28)

There are numerous problems with the scarcity rationale, which supports the regulation of broadcasting in the public
interest, not the least of which is the lack of scarcity. In 1934, the country was served by 583 AM radio stations. There
were no FM stations, no television stations, no cable TV, no low power TV, no video cassettes, no electronic
publishing, nor any of the other present and planned technological alternatives that undermine the scarcity rationale.
Meanwhile AM radio, itself, has eight times as many stations on the air today as were operating in 1934.

The environment today and in the foreseeable future is far different than that of 1927 when Congress, apprehensive
that a few special interests might monopolize the radio frequencies, passed the Radio Act to safeguard the public
interest. 22

In recent times, the public interest standard has become controversial, most notably because the standard coupled with
the scarcity rationale has been used to justify extensive governmental intrusion into the First Amendment rights of
broadcast journalists. The level of intrusion has exceeded anything that would be permitted to be imposed on "the

platform or the press."@ Of all the intrusions, the most despised was the Fairness Doctrine, 1 which provoked forty
years of controversy.



IVV.The Fairness Doctrine

The Fairness Doctrine, which the FCC abolished on August 4, 1987,32) imposed twin public interest obligations on
broadcasters who were licensed to use specific frequencies of the "scarce” spectrum. "Broadcast licensees are required
to provide coverage of vitally important controversial issues of interest in the community served by the licensees and

to provide a reasonable opportunity for the presentation of contrasting viewpoints on such issues."(33)

The evolution and demise of the Fairness Doctrine reveals the problematic state of the public interest standard. The
slippery slope began in 1929 when the Federal Radio Commission% discussed the obligation of broadcasters to
provide equal time to political candidates, as set forth in section 18 of the Radio Act.35) The Commission said:

It would not be fair, indeed it would not be good service, to the public to allow a one-sided presentation of the political
issues of a campaign. In so far as a program consists of discussion of public questions, public interest requires ample
play for the free and fair competition of opposing views, and the commission believes that the principle applies not

only to addresses by political candidates but to all discussions of issues of importance to the public.@)

The Fairness Doctrine, in its modern form, became an FCC policy in 1949G70 and in 1969 the Supreme Court of the
United States upheld the constitutionality of the personal attack component of the Doctrine in Red Lion Broadcasting

Co. v. FCC.38) The Court's approval of the Fairness Doctrine as a necessary regulation of spectrum scarcity has been
frequently cited as justifying regulation of broadcast content. Moreover, Justice White, writing for a unanimous court,

determined that Congress2 had intended to include the Fairness Doctrine in the public interest standard when it
amended the Communications Act in 1959.

This language makes it very plain that Congress, in 1959, announced that the phrase "public interest,” which had been
in the Act since 1927, imposed a duty on broadcasters to discuss both sides of controversial public issues. In other
words, the amendment vindicated the FCC's general view that the [F]airness [D]octrine inhered in the public interest

standard. 49

The implication of these words made it difficult for the FCC to later revisit the Fairness Doctrine. The Supreme Court
was saying that unless the public interest standard, itself, could be eliminated, the Fairness Doctrine could not be
eliminated. Therefore, in order to abolish the Fairness Doctrine, the FCC had to determine that the media marketplace
had drastically changed since the Red Lion decision and that the Fairness Doctrine no longer served the public
interest. 1) While the FCC's 1985 Fairness Report challenged the Doctrine on both the scarcity rationale and the First
Amendment rights of broadcasters,2) the Commission had to avoid the appearance that it was not following the
teachings of Red Lion. Thus, the public interest standard was reinterpreted to state that the Doctrine inhibited, rather
than encouraged, the dissemination of information.

Shortly after the issuance of the Fairness Report, the U.S. Court of Appeals for the District of Columbia Circuit held
that Congress had not codified the Fairness Doctrine in its 1959 amendment to the Communications Act.43)

With the demise of the Fairness Doctrine, the broadcast industry was relieved of a despised regulation. However, the
FCC made it clear that broadcasters were still required to observe other programming obligations:

[T]he fact that government may not impose unconstitutional conditions on the receipt of a public benefit does not
preclude the Commission's ability, and obligation, to license broadcasters in the public interest, convenience, and
necessity. The Commission may still impose certain conditions on licensees in furtherance of this public interest
obligation. Nothing in this decision, therefore, is intended to call into question the validity of the public interest

standard under the Communications Act.(44)

V.Broadcast Deregulation



While continuing to acknowledge that it was mandated by Congress to regulate in the public interest, the FCC in the
1980s assumed a new agenda--deregulation of the broadcast industry. Economic efficiency and programming
discretion by broadcast licensees were viewed by Fowler as a better way to serve the public interest. In a seminal
article, Fowler and his legal advisor advocated that the best way to serve the public was to allow broadcasters to

respond to public demand and that the historic justifications for regulation did not withstand close scrutiny.®2) They
attacked scarcity head on,46) saying it had been overtaken by abundance.

Support for the Fowler thesis could be found in the field of economics, especially among those who advocate

marketplace solutions. Indeed, as Ronald Coase noted as early as 1959,47) 3|l resources are scarce, and the ideal way
to allocate them is not through regulation, but by a market-based system that uses prices to ensure that scarce resources

go to those who will make the best use of them.(48)

Fowler went further, contending that the FCC second guessed business judgment and that this discouraged risk taking
and innovation by entrepreneurs.(@ The Fowler Commission, acting on this new agenda, took steps to deregulate both
broadcast station ownership and operation. Multiple ownership restrictions were relaxed, 52 "trafficking™ rules that
limited alienation of licenses were eliminated, L) and program content restrictions were eliminated.(22)

These regulatory changes in broadcast ownership and operation reflected Fowler's belief that the marketplace, itself,

best serves the public interest.23) In fact, however, the argument can be made that a revised public interest standard
failed to address the fundamental challenge--to reassess the power of the FCC when implementing the public interest
standard.

VI.An lllegitimate Standard

Professor Mayton has argued that the public interest standard used by the FCC is illegitimate in that it "implicates a
derangement of constitutional structure, a structure put in place to assure that government power is used

circumspectly." (24

This is a powerful argument, drawing as it does on the truly historic precedent of the press which was deregulated by
the "Regulations of Printing Acts" in 1694.655) |n the words of Blackstone, "the press properly became free, in 1694;

and has ever since so continued."®8) In modern times, given technological convergence among all media, the argument
is compelling that the power the FCC holds under the public interest standard should be ruled unconstitutional. As
Professor Mayton sees it, all media should properly be free. The law that governs the press, he argues, should be

precedent for the electronic media. This, in turn, will benefit American democracy. 52

Mayton makes a second point with respect to FCC power. When read correctly, he argues, the Communications Act of

1934 does not delegate an open-ended public interest power to the FCC.8) He is not alone among scholars who have
contended that Congress did not delegate general power to the FCC to regulate broadcasting in the public interest.

Professor Jaffe similarly argued that "[t]he use of “public interest' in the statute did not manifest a congressional intent
to give the Commission general powers to “regulate' the industry or to solve any “problems' other than the problem of

[radio] interference which gave rise to the legislation."22)

In 1940 in its first decision concerning FCC power under the 1934 Communications Act, the United States Supreme
Court agreed: "[T]he Act does not essay to regulate the business of the licensee. The Commission is given no

supervisory control of the programs, of business management or of policy."@)

But three years later, in 1943, the high court opened the public interest door to expanded FCC powers. In NBC v.

United States,®L) Justice Frankfurter combined different parts of the Communications Act to describe broad FCC
authority in these words: "[t]he “public interest' to be served under the Communications Act is thus the interest of the

listening public in the “larger and more effective use of the radio."(62)



Read together, NBC(3) and Red Lion(€%) have legitimized expansive powers for the FCC under the public interest
standard. Since these decisions were handed down much has changed. So much in fact that there have been efforts,

starting as far back as 1976, to rewrite the Communications Act.(62) Meanwhile, as we have seen, the FCC has worked
to redefine the public interest to reflect these changing conditions. Arguably, however, the issue is not one of
redefinition; rather, as Professor Mayton argued, it is one of reassessment.

VI1l.Telecommunications Reregulation

When the Communications Act became law in 1934, the paradigm for regulating telephone and telegraph companies
was comprised of three parts: the "utility” had a protected franchise based on the economic concept of natural
monopoly; it was quarantined from entering competitive markets; and government would thoroughly regulate the

company’s prices, business practices, and conditions of service. 68}

As recently as 1984, this model has guided some government decision makers. It was then that the U.S. District Court
in Washington, D.C. began regulating the Regional Bell Operating Companies following the court-approved AT&T

Divestiture Decree®Z) that created these companies. The model, however, has been significantly altered by both the
FCC and a majority of state public service commissions which have adopted alternative forms of regulation by

implementing rate-freeze or price-cap regulation.@ The model was further eroded when the United States District
Court in Alexandria, Virginia agreed with Bell Atlantic that the federal government had imposed an unconstitutional
quarantine on one of its telephone companies (Chesapeake & Potomac) by banning such companies from entering the

cable television business in the same area in which they provided telephone service.89) The court held that the ban
infringed on the company's First Amendment rights, thus indirectly challenging the inferior constitutional protection

the Supreme Court afforded electronic speech in Red Lion.Z%

The principle reason for this evolution, culminating in the 1996 Act, has been the changing conditions in
communications, which have given rise to increasing competition, and in turn led commentators and regulators to see

economic efficiency as a primary goal of telecommunications regulation.@ One commentator argues that the FCC has
gone so far as to change its focus from the goal of universally available and affordable residential telephone service, to
that of economic efficiency. "The federal redistributory or equity goal,” he contends, has become "secondary to a

pursuit of economic efficiency through reliance on a change in markets and competition."2)

The FCC began to adopt the concepts of efficiency and competition in telecommunications in a series of decisions
beginning with the telephone accessory equipment area. These culminated in Carterfone and the FCC decision to open

the public telecommunications network to nontelephone company provided equipment.@ In the long-distance area the
Commission adopted a similar policy by opening the market to new entrants.Z4 In addition, the FCC also encouraged

the entry of new technologies into the marketplace, such as Direct Broadcast Satellites and cellular telephones. 2}
Finally, the Commission has relaxed some of the quarantine restrictions on telephone companies in order to allow them
to enter the competitive markets of "enhanced," i.e., computerized services and "customer premises," i.e., terminal

equipment.{Z5)

V1l1.Regulate Structure or Performance

All of the Commission's actions were initiated pursuant to the public interest standard, which, on the one hand,
enabled the agency to adopt freedom of entry positions based on convergence of technology, while, on the other hand,
allowed it to segregate different segments of the industry and restrict participants in one area from entering another
area. Cellular telephony, for example, was authorized as an "unregulated” duopoly, with one franchise reserved for the

local telephone company and the other allocated by the Commission to a competitor.@ In effect, the Commission
substituted formal control of market structure for deregulation of prices and quality levels. Structural regulation more
and more came to performance regulation as being in the public interest.



At the same time as the FCC was placing increased reliance on marketplace forces, albeit accompanied by structural

controls on entry to the market, the agency was also placing heightened emphasis on antitrust law.(8) An illustrative
example was the 1982 staff report of the Office of Policy and Plans entitled Measurement of Concentration in Home

Video Markets,’2 which stated that when local video markets (broadly defined) are reasonably competitive, the FCC's
goals are realized.(82

The FCC, however, was hardly embracing the consumer welfare model of antitrust law. That would have meant
avoiding the imposition of structural regulations that raised barriers to market entry, to vertical integration, and to the
efficient exploitation of economies of scale. The Commission implicitly reasoned that it was permissible for regulation,
at times, to restrain trade. The public interest standard could accommodate such an outcome. One jurist, Judge Posner
of the Seventh Circuit, reflected on this curious situation and commented:

If the Commission were enforcing the antitrust laws, it would not be allowed to trade off a reduction in competition. . .
Since it is enforcing the nebulous public interest standard instead, it is permitted, and maybe even required, to make

such a tradeoff--at least we do not understand any of the parties to question the Commission's authority to do s0.(81)

The issue is not the Commission's authority. The "nebulous public interest standard" is just that--nebulous. The
question then, is how the standard should be defined in light of changing conditions in communications.

I X.Regulation and Competition

Where regulation is concerned less is presumptively better, and competition is presumptively the best.82) This theme
was heard often during the last decade when Washington was filled with calls for regulatory reform and deregulation,
and when the FCC, under Republican control, was interpreting the public interest to mean more competition and less
regulation. Intellectually, the theme was fed by the "Chicago School” of economists who challenged much regulation

as being economically without merit.©83) Furthermore, the success of the Japanese in international business reinforced
the view that the competitiveness of the American economy had been weakened, in part at least, by too much
regulation.

Seemingly, the FCC got caught up in this "regulatory failure” theory and sought to promote the less restrictive means
of favoring competition. Arguably, what the Commission created was "regulated competition.” Congress did not help,

for example, by first enacting cable television deregulation legislation in 1984(84) and then reregulating the industry

just eight years later.85) The reregulation bill left implementation to the FCC and when it rolled back cable rates, not
only did the industry howl, but the planned Bell Atlantic-TCI merger collapsed, thereby dealing a setback to the
Clinton Administration's ambitions for an Information Superhighway built by converging industries with private

moneys.(86)

"Our mission was to protect the public against unreasonable prices, while promoting business,” Reed Hundt, the FCC
chairman, commented after the decision.82 The regulatory tool can be a difficult instrument to use in attempting to
achieve these twin aims. Classical regulation often fails, as Justice Breyer has argued, due to a fundamental

"mismatch” between the tool and the evil it is intended to fix.(88) A more appropriate tool in communications can be
found in antitrust law, rather than the FCC precedents when applying the ill-defined public interest standard. This can
be accomplished by amending the 1934 Act to define the public interest in procompetitive, antitrust terms.

By adopting this approach, Congress could correct a continuing omission, place a safeguard against infringement on
the growing electronic media's First Amendment rights, and at last come to grips with the fundamental question of
FCC authority. Put differently, Congress could correct a problem that former FCC General Counsel Henry Geller
described as, "[In effect Congress has said to the FCC] Here is a new field, communications; we have no idea how it

will develop so we leave it to you to do the best you can in the public interest."(82)

Today, the nation does know how the field of communications has and can develop. By defining the public interest in



communications in competitive terms, the nation can have both reasonable prices and business progress.
X.The Antitrust Perspective

American telephony has been effected more by the enforcement of antitrust principles than by regulatory law.29 A
primary example of the impact that antitrust enforcement has had on the United States telephony industry is the 1982

AT&T Divestiture.L) The AT&T monopoly, with assets worth more than those of General Motors, Ford, Chrysler,

General Electric, and IBM combined,@2) was divested in an effort to separate the competitive aspects of AT&T's
business from the remaining elements of the Bell monopoly.

Yet, even in those instances where the divestiture infused competition into the communications market, the
anticompetitive restrictions of the "public interest” standard are still prohibitive. By incorporating the procompetitive
theory of antitrust law into the "public interest™ standard, uniformity of goals in communication's governance is
furthered.

Prior to examining the value which a procompetitive standard would impart upon the communications industry and
consumers, it is useful to consider the history and nature of the various antitrust laws, and their relationship to
regulated industries.

Xl. Traditional Regulation of Natural Monopolies

In sharp contrast to the antitrust laws, economic regulation of an industry is intended as a substitute for competition

where one company has a natural monopoly.(22} Historically, the justification has been that the regulatory scheme
protects the public interest at large because the existence of market failures prevents the market from serving the public
interest.

One of the earliest American examples of government regulation came from state regulatory initiatives aimed at

controlling the dominant railroad monopoly. The Supreme Court, in Munn v. Hlinois, @4 upheld the right of a state to
regulate pricing and licensure requirements that directly affected railroad practices. The rationale was that certain
activities uniquely affected the public interest, and must therefore be constrained in order to maintain the public good.
The assumption is that the public interest will be served if consumers can be assured least cost purchasing of a service.
Governmental regulation strives towards this end through approximating least cost and determining regulated
pricing.22)

An overview of the historically regulated markets reveals quite a different story. In fact, traditional governmental

regulation of the "natural monopolies” has often resulted in a failure to meet the myriad of consumer needs.26) The
corollary has been the modern emergence of deregulation, often as a result of procompetitive policy. This trend may be
attributed to the belief that competition is more capable of bearing beneficial economic implications in a modern

marketplace.@ Furthermore, what might have been a justifiable regulation in 1934 may no longer be warranted
because of technological changes.

XI1.Deregulation of Natural Monopolies

The airline industry was deregulated in 1978.28) Although the industry was initially unregulated, Congress created the
Civil Aeronautics Board to regulate the industry in order to avoid the problems the railroad industry was plagued with

earlier in the century.22 This line of reasoning was predicated upon the theory that, like the railroad and other

common carrier transportation industries, air transportation should properly be viewed as a public utility.(l—001 Prior to

deregulation, the industry was fraught with an inefficient regulatory structure which ultimately led to high consumer

rates and low industry profits.(10L)

It is now recognized that the early policies upon which regulation was predicated contributed to these market



inefficiencies. 292 The Airline Deregulation Act83) attempted to curb the existing market imperfections by increasing
entry opportunity to new airlines, and introducing more flexibility and discretion for individual airlines to lower and
raise fares. The Civil Aeronautics Board itself was finally eliminated in 1985, although many of its administrative

functions were merely transferred to the Department of Transportation.(Ml

The impact of deregulation on the airline industry is, and likely always will be, debatable.292) |n fact, it is questionable
whether the industry was actually deregulated. While it is too early to recognize substantive long-term effects, many of
the short-term consequences of deregulation have taken shape. The introduction of intense competition into the market

resulted in an overall expansion of service options at reductions in price for consumers.f286) |n turn, this sudden

increase in supply outpaced the demand, resulting in a number of highly publicized bankruptcies and mergers.97)
Consequently, rates have slowly begun to increase again as the airline industry has reverted to a concentrated

oligopolistic structure.(208)

Noteworthy, is the absence of any antitrust jurisdiction in the hands of a specialized airline agency which could more
effectively monitor the mundane day-to-day business operations. This is not to imply that airlines need not consider
antitrust issues which may invariably arise, for such concerns are necessarily part of any business with substantial
market power. Antitrust enforcement would be more vigorous, and thus, a more effective deterrent to anticompetitive
activities if there were centralized antitrust jurisdiction within a specialized administrative agency.

What does exist, however, is the ability of the Department of Transportation (DOT) to authorize antitrust immunity for
certain actions. Exemplary of this power is the DOT's approving and granting of antitrust immunity for a commercial

cooperation and integration agreement between Northwest and KLM airlines. 192 While there are those who may
conclude that this particular agreement is procompetitive, it exemplifies the type of authority which threatens to inhibit
the antitrust presence that can artificially stimulate competition. Rather than granting antitrust exemptions, the focus of
the overseeing federal agency should be on whether the proposed activity would have an anticompetitive impact, and
hence, violate the antitrust standards.

The airline industry is not the only regulated market to have experimented with deregulation without abandoning
antitrust immunity and like exemptions. Throughout the latter half of the twentieth century, the nation's railroads

experienced little economic success, most notably in regards to passenger service.110) The industry was originally
regulated by the Interstate Commerce Commission for several reasons: in an attempt to minimize competition; in order
to provide universal service to the public; and to protect agricultural product shippers from exploitation by the railroad
cartels.(11)

Due to overall inability to compete effectively for transportation services with the airlines, the motor carriers

developed and Congress passed the Railroad Revitalization and Regulatory Reform Act of 1976,412) and four years

later the Staggers Rail Act of 1980.413) The intent behind the deregulation was to intensify competition and allow for
more pricing discretion by individual carriers.(112)

The effects of railroad deregulation have been similar in nature to those seen in airline deregulation. Of significant
benefit has been the ability of the railroads to finally abandon markets15} which were long, costly, and unprofitable,

and which they were previously obligated to serve.(116) Once again, the deregulation was not adequately accompanied
by active antitrust supervision in the stead of the regulatory framework.

Without worry as to antitrust concerns being monitored by a special industry agency, it is no surprise that monopolistic

concentration of market power has evolved within the modern railroad industry.(ml Noteworthy, is the Interstate

Commerce Commission's authority to immunize mergers of rail carriers from antitrust review when it finds the merger

to be consistent with public interest.(118}

There are lessons to be gained from the regulation of the airline and railroad industries. Economists, lawyers, and
industry insiders have persistently offered suggestions on how to modify the structure so as to ensure market



conditions which properly balance the goals of service, quality, efficiency, and competition. 122} While scholars debate
the economic implications of regulation, the message of the airline experience seems to have gotten lost in the mix.
Accordingly, more attention should be paid to the initial structuring of the deregulatory scheme.

Market inconsistencies and variables, such as technological development and international competition, lend to the
difficulty in structuring a regulatory framework for the communications industry. Absolute and instantaneous
deregulation is neither competitively advantageous or politically tolerable. Consequently, the most practical strategy for
those who oppose the current regulatory process may be to fortify gradual deregulation by superimposing strictly
enforced antitrust principles upon the current regulatory system. This approach has the advantage of maintaining
government and judicial oversight of anticompetitive conduct through the application of existing antitrust laws. As a
result, a means will exist to guard against the resulting market imperfections historically associated with deregulation.

Stated another way, antitrust policies must be vigorously enforced to insure that market conditions exist after
deregulation that benefit consumers and industry players equally. This is best achieved through the granting of antitrust

jurisdiction to the administrative agency with the most specialized knowledge of the industry in question.(@l This
authority should encompass the power to enjoin potential anticompetitive activities, not to grant such ventures antitrust
immunity. The remedy for such an antitrust violation? Partial, if not complete, reregulation until the anticompetitive
influences have been sufficiently alleviated.

Through the incorporation of antitrust principles into the public interest standard, many of the fringe applications of
antitrust exemptions and defenses will be intrinsically truncated by the administrative procedure. The related antitrust
concerns of time, cost, and extensive discovery are comparably diminished by such agency review, as opposed to full-
blown litigation. A similar functional strategy would well serve the communications industry, and this is precisely the
recommendation proposed by this article.

A delicate blending of the competitive goals and industrial freedom of the antitrust laws with fear by the business-
sector of reregulation, has the greatest potential to facilitate the convergence of the public interest with market stability.
In no regulated industry is this more true than in communications, in which, as discussed earlier, the existing
regulatory structure has been rendered obsolete. The history of antitrust influence within the industry is well

established and pervasive. Moreover, the FCC, under the leadership of Chairman Hundt, has already started to

undertake the types of analysis that must be applied in antitrust cases. 121 One example of such an analysis is the

FCC's September 1994 decision approving the AT&T-McCaw merger, in which the Commission stated:

We now address the competitive impact of the proposed merger in each of the markets we have identified. In each
market we must examine, the issue is whether the proposed merger will violate antitrust policies. In the case of a
proposed merger, we are particularly mindful of Section 7 of the Clayton Act, which generally proscribes mergers
"where in any line of commerce in any section of the country” the effect of the merger may be "substantially to lessen
competition, or to tend to create a monopoly.” We also take care to examine the proposed merger for equally serious
but less broad-sweeping violations of antitrust principles, such as theft of confidential information, tie-in sales,
unjustified price discrimination, and other abuses of market power. The principal way in which the commentators
allege that the proposed merger will violate antitrust principles is by abuses which, it is said, will flow from the
combination of McCaw's "bottleneck” cellular exchange and AT&T's power in other markets. In general, after careful
consideration of the voluminous antitrust arguments made by all parties, we conclude that the competitive component
of our statutory public interest standard will be satisfied by the imposition of two major conditions on our approval of
the proposed merger: (1) that AT&T shall not discriminate in favor of McCaw and against its other customers for
cellular network equipment under existing contracts; and (2) that AT&T and McCaw shall each take appropriate steps

to prevent third parties' proprietary data from falling into the other's hands.122)

XI11.Antitrust Enforcement upon Regulated Industries

Threshold concerns regarding antitrust issues invariably exist in a regulatory structure which seeks to protect
monopolies in order to serve the public interest. In theory, the antitrust laws are supposed to act as a check upon
anticompetitive behavior by persons with market power, in order to insure competition and avoid such evils as



predatory pricing and tying.(123)

The conflict between command and control regulations and the general antitrust laws has been met with guarded

protection of the regulated industries through judicially crafted immunity exceptions to antitrust enforcement.124}

Because such protection offers an attractive opportunity to abuse the regulatory system, the public interest would be
better served by a government regime which emphasizes open competition and discretionary pricing in conjunction
with active antitrust enforcement without the illusory protection which the historical immunity doctrines have
provided. This is not to say that the communications industry has not been largely shaped and influenced by the
antitrust laws. Yet, while the history of the communications industry reflects episodes of active antitrust enforcement,
there has been an equal amount of exception from the antitrust laws due to the pervasive application of differing
immunity doctrines.

XIV.Inclusionary Antitrust Enforcement and Competitive Sustenance

When competitors enter into agreements where their conduct interferes with interstate commerce, the activity is

considered a horizontal restraint. 122 Section 1 of the Sherman Act28) concerns market behavior, such as agreements
to restrict output or increase prices in order to limit or exclude competition. This sort of cartel behavior implicates

section 1 by restricting the normal supply and demand functions of the marketplace.(ﬂl

There has been little litigation of section 1 violations among competitors in the communications industry. Unlike other
antitrust provisions, such as exclusive dealings and vertical agreements, the conduct prohibited by this provision has
not been historically relevant to a communications market in which competition is severely restricted due to the natural

monopoly structure, which exists as a result of the public utility regulatory scheme.(128)

Section 2 of the Sherman Act(122) prohibits predatory and exclusionary conduct by one firm with market power, or that

attempts to gain market power, against any of its actual or potential competitors.m Examples of such behavior are

monopolization,{131) attempts to monopolize, or any conspiracy to monopolize.l432 The concerns of section 2 go
beyond mere size per se. In the seminal case of United States v. Aluminum Company of America,133} Judge Learned

Hand emphasized that violative firms required not just market power,24} but also anticompetitive conduct.232} Unlike

section 1 of the Sherman Act, this provision has been the basis of a good deal of antitrust litigation within the

communications industry. 36

One common arrangement is the "tie-in," also referred to as a tying arrangement. This occurs when a seller's goods

being sold to a buyer are conditioned upon the buyer additionally buying other goods or services from the seller.130)

Tying arrangements are prohibited by sections 1 and 2 of the Sherman Act,138) angd by section 3 of the Clayton
Act.239) Tying problems among regulated industries are typically attempts by a firm to bypass regulation by
leveraging their market power into related but unregulated markets. 140}

In the communications industry, application of anti-tying enforcement was evident as early as 1962, in United States v.

Loew's, Inc.441) | oew's, a motion picture distributor, conditioned the sale of its more popular films on the additional
sale of a block of films with lesser appeal. It is just this type of coercive effect that the antitrust laws are intended to
eliminate from the marketplace. The nature of telephony in particular lends itself to frequent tying scrutiny since the

market lines and boundaries of offered products and services are often unclear.142)

There are numerous other antitrust laws and concepts that communications firms are commonly accused of violating

but from which immunity has, by and large, protected them. Two of the more frequently cited complaints allege

predatory pricing(ﬁl and monopoly Ieveraging.M Should the proposed antitrust standard of this article be

incorporated into the public interest convenience and necessity standard of the 1934 Act, these antitrust theories would
play a more significant role in the "regulation™” of the communications industry.



Application of these competition-promoting laws will take more than merely instituting a suitable antitrust archetype
into existing communications law. As previously discussed, communications firms have, for the most part, been
immune to the majority of antitrust jurisprudence. In order for a new governing regime to effectively achieve optimum
market conditions, it will be necessary to remove these preexisting, prophylactic restrictions on antitrust enforcement.
Note that in doing so, traditional antitrust oversight of industry behavior by the Department of Justice and others will
not be restricted in any way. In fact, by cleansing the legal environment of many overly complicated procedural
defenses, antitrust standards will likely be more focused upon actual anticompetitive effects, and less attentive to the
restraining impact of inefficient governance.

XV.Exclusionary Jurisprudence and the Suppression of Competition

The degree to which the current regulatory scheme displaces the applicability of antitrust law is often related to current
political trends. In one way this is a question of jurisdiction. When do the courts have jurisdiction to enforce antitrust
principles against a regulated industry, and when is it solely the territorial province of the relevant agency to dictate
antitrust approval? Alternatively, are there times when regulations and antitrust enforcement can coexist?

In some instances, Congress and/or the courts have granted express antitrust immunity to a specific industry. 145}

Arguably, Congress did the same with the communications industry, at least as applied to those consolidations and
mergers of telephone companies rendered within the public interest by the Commission.46) This being the case, it is
not necessarily true that other actions are similarly exempted from antitrust enforcement, 22} or that this statutory

exemption has played any significant role throughout the course of modern legal history. 148}
A. Express Immunity

There are a number of areas in which explicit antitrust immunity has been granted to the communications industry.
Generally, these exemptions stemmed from the belief that the industry was a natural monopoly and a product to which

all should have universal access. Thus, competition was trumped by the public interest standard.142) Additionally, the
communications industry has often been viewed as a public utility in the sense that the entire economy works better if
there is a global communications network. As previously discussed, technological advances have changed the common
perception that the market cannot accommodate competition. Still, many express antitrust immunity provisions exist
today, arguably impeding the public interest and inhibiting the facilitation of the Information Superhighway, as well as
other goods and services eagerly awaited by consumers.

In ITT World Communications, Inc. v. New York Telephone Co.,229 it was affirmed that the FCC had exclusive
jurisdiction over rate-making issues within the telecommunications industry. Hence, rate matters were foreclosed from
other parties wishing to assert antitrust jurisdiction. Congress expressly gave the Commission exclusive jurisdiction

over mergers of telephone and telegraph companies.(ﬁl Thus, regulatory approval of such a merger (typically granted
on the basis of the vague, if not arbitrary, public interest standard) creates antitrust immunity for the communications
firms so implicated.

B. Pervasive Regulation
In some instances, courts may grant implied immunity to an entire industry function if two conditions are met:

1) when a regulatory agency has, with congressional approval, exercised explicit authority over the challenged practice
itself . . . in such a way that antitrust enforcement would interfere with regulation, and;

2) when regulation by an agency over an industry . . . is so pervasive that Congress is assumed to have determined
competition to be an inadequate means of vindicating the public interest. 152)

The courts have gone so far as to allow a defense of acting in the public interest. In Southern Pacific Communications
Co. v. AT&T 133) the court ruled that when AT&T makes telephone interconnecting determinations on the basis of the



public interest standard, (®4 it would be contrary to public policy to subject AT&T to antitrust liability. Two further
supplementary methods by which courts can currently exempt the communications industry from antitrust enforcement

are the Noerr-Penningtontd22) and State Action Doctrines.
C. The Noerr-Pennington Doctrine

Noerr-Pennington provides antitrust immunity to a firm or firms, even if competitors, which individually or in

combination, petition the government with the intent of influencing the decision-making process of any agency.(@l
This is frequently cited as a defense to allegations that continual tariff filings to the FCC are, in fact, attempts to

restrain competition through delay and complication tactics. 222 |n 1991, MCI Communications successfully utilized
the Noerr-Pennington defense when confronted by allegations from competitor TeleSTAR that MCI's petitioning

activities before the Commission were actually a subversive attempt to impede TeleSTAR's petition for a license.(128)

If, on the other hand, efforts by competitors to petition and influence the government are illusory, the defense is void.
This has been appropriately labeled the "sham™ exception to the Noerr-Pennington defense.159)

When Litton Systems sued AT&T claiming that AT&T's tariff filings, requiring the use of special interface devices
when connecting competing terminal equipment to AT&T lines, were only intended to inhibit competition, AT&T

asserted the Noerr-Pennington defense.(169) Even though the FCC initially allowed the tariff to go into effect without

questioning its reasonableness, a jury found AT&T's actions to be in bad faith.(261) On appeal, the verdict was

affirmed, as the court agreed that AT&T had no bona fide expectation that the challenged tariff was reasonable.162)
AT&T had monopolized the telephone terminal equipment market, and the "mere sham" exception to the Noerr-

Pennington doctrine was applied.(63)
D. The State Action Doctrine

The state action defense to antitrust enforcement potentially provides incidental immunity to the communications
industry in a more complex manner. Broadly speaking, the doctrine is a judicially crafted precept which exempts
certain state actions, such as regulations promulgated by state legislatures or by state public utility commissions, from
the scope of the "federal™ antitrust laws.

The doctrine was initially introduced in the landmark case of Parker v. Brown.1264) In Parker, a California statute
mandated that raisin producers set their prices and output levels at industry-established standards. The plaintiff, a
producer who wished to bypass the regulations and set his own levels, challenged the law as violating the Sherman
Act, and therefore, the California statute was preempted by federal law.

The Court, while recognizing the conflict, refused to preempt the state law. Instead, the Court stated that the purpose

of the Sherman Act was not to prohibit states from regulating their domestic economies.82) |n essence, the Court said
that the Sherman Act (and other federal antitrust laws) was intended to restrain "private” individual acts which
adversely affect competition, not "public™ actions by the states. On the other hand, the Court made it clear that states
cannot simply give blanket protection from antitrust laws to a particular industry within the state's economy.
Nonetheless, the theoretical foundation upon which the Court rested its holding was the ideology of economic
federalism. Inherent in a federalistic system of government is a license for states to regulate their own economies,
however inefficient those regulations might be.

In 1985, the Supreme Court decided in Southern Motor Carriers Rate Conference, Inc. v. United States, 266} that a
defendant can use state action as a defense to an antitrust suit by claiming that state policy sanctioned their activities.
In Southern Motor Carriers, a state statute requiring a regulatory commission to set interstate common carrier rates

was challenged by the federal government as a price-fixing scheme. The rate bureaus claimed that the statute

authorized them, although admittedly did not expressly compel them, to agree on joint rate making.(Ml As with telco

entry into cable television, the rate bureaus had submitted proposals to the state public service commission and had
(168)



received approval.

The actions were held to be immune under the State Action Doctrine, even though the activities of the rate bureaus

were not, in a strict sense, compelled by the state. 169 |nstead, the Court articulated a two-prong standard where a
regulatory action is presumed to be state action, and thus immune from antitrust liability, so long as the activity is (1)
"clearly articulated and affirmatively expressed as state policy,” and (2) that if the actor is a private party relying on

state regulation, it must demonstrate that its anticompetitive conduct was actively supervised by the state. 179 While

expressly rejecting a “compulsion” requirement because it reduces the "range of regulatory alternatives available to the

State,"™@71) the Court made sure to resurrect the federalism notion that was the foundation of the Parker decision. The
Court noted that "[t]he Parker decision was premised on the assumption that Congress, in enacting the Sherman Act,

did not intend to compromise the States' ability to regulate their domestic commerce."d72)

Shortly after the opinion was rendered, this highly deferential new standard was frequently criticized as abstract and

too easily satisfied. 23} This deference to state flexibility, however, was fleeting. The theoretical underpinnings of

antitrust federalism were dealt a severe blow in the 1988 decision of Patrick v. Burget,(ml where the Supreme Court
elected to strictly interpret the concept of "active supervision."

The Court held that in order for active supervision to exist, the State must "exercise ultimate control over the
challenged anticompetitive conduct. . . .[T]he mere presence of some state involvement or monitoring does not

suffice."122) Accordingly, active supervision will only exist if the regulatory agency has statutory authority to review
the substance of the peer review process, not just the proceedings. Consequently, the Court's analysis has focused on:
(1) whether the state agency had the statutory authority to exercise active supervision, and (2) if so, whether the state's
involvement reached the level of "active supervision.” Once again, however, the Court did not address the question of
what level of activity by the state is necessary in order to immunize private actions undertaken pursuant to state
regulatory schemes.

This Article supports the proposition that industry participants should not be able to neglect the antitrust laws because
regulatory approval was initially granted to permit a particular enterprise. Abuse of such defenses and immunities by

regulated industries, including the communications sector, is a dominant reason behind the historically questionable

success of much antitrust enforcement.{26)

As the status of the State Action Doctrine illuminates, there is a great need for simplicity in application of antitrust
jurisprudence. Through years of tedious manipulation of the state action defense by the private sector, the goals of
efficiency and competition have been rendered obscure. Unencumbered antitrust enforcement is needed in order to
mold economic and jurisprudential pedagogy into market actuality.

E. Summary

The resulting doctrinal application of the state action defense to an antitrust allegation is still available to
communications firms which act pursuant to state legislative or regulatory mandates. While such arguments have
rarely been made in recent antitrust cases, the state action doctrine remains a potentially fruitful field for achieving the
preemption of the antitrust laws as they effect the communications industry. In conjunction with explicit statutory
exemptions, implied antitrust immunity, and the Noerr-Pennington doctrine, the state action defense acts to insulate all
but the smallest percentage of anti-competitive activity in the communications marketplace.

In attempting to embark upon a new governing standard that emphasizes open markets, and to better satiate both public
and private interests, these shields to effective antitrust enforcement must necessarily be alleviated. By redefining the
public interest standard to be premised upon procompetitive findings, it would be counterintuitive to continue to allow

communications firms to raise regulation as a defense in an antitrust lawsuit. 122

XVI1.A Proposed Administrative and Jurisdictional Composition



The FCC serves a useful function in maintaining order in the communications industry. However, for reasons
explained in this Article, the premises which have historically supported the cradle-to-grave regulation of the industry
through proscribed natural monopolies are quickly being forced to extinction by rapid technological progress and
evolution. Antitrust principles offer the most common sense solution to governing an industry where technological
converging resources offer the greatest hope of advancement.

A. Swift Congressional Fiat

The proposal of this Article would gently steer the market towards fulfilling the public interest. Ironically, no
monumental government restructuring would be needed. The current regulatory framework, which apportions authority
to both the FCC and state public utility commissions would remain remarkably unchanged.

In particular, nothing is proposed to alter or amend the jurisdiction of the states. Furthermore, antitrust jurisdiction
would remain with the Department of Justice, the Federal Trade Commission, the state attorneys general, and private

third parties. All that is necessary is to amend the wording of the "public interest” standard of the 1934 Act.d78) |n so
doing, Congress would simply be codifying the broad holding of the D.C. Circuit's opinion in the 1980 case of United

States v. FCC.122) |n that case, the court held that consideration of competitive issues was a necessary part of the
FCC's determinations pursuant to the public interest standard. Hence, the Commission had discharged its antitrust
responsibilities when it "seriously consider[ed] the antitrust consequences of a proposal and weigh[ed] those

consequences with other public interest factors." 80

Congressional amendment of the 1934 Act to incorporate the competitive concepts of antitrust laws in the relevant
public interest standards would dramatically facilitate the reality of an Information Superhighway. While other
legislative suggestions merit attention, none are so wonderfully simplistic. Hypothetically, the amended section could
read:

Competition in communications best serves the national interest. Therefore the Federal Communications Commission
shall act in the public interest, convenience and necessity with respect to radio frequency licenses, and in the public
interest, convenience and necessity with respect to wireline common carriers by refraining from regulation where such
regulation impedes competition. Competition shall be defined in accordance with the principles of federal antitrust law.

This is not to foreclose the possibility of the FCC initiating formal rulemaking procedures in order to refine precisely
how the amended section would be interpreted and applied. In so doing, the FCC and industry competitors would have
an opportunity to both voice opinion and shape policy. By introducing competition, while vigorously reinforcing and
affirming the interests of the general public, a compromise could be reached which benefits all interested parties.

B. Antitrust Jurisdiction

Although the FCC currently has no congressionally authorized antitrust jurisdiction, little is needed to transfer to the
agency an administrative system that is functional. This is because the FCC will never litigate any antitrust allegations.
Antitrust jurisdiction will remain with the Department of Justice (DOJ) and the Federal Trade Commission (FTC). The
amount of antitrust jurisdiction needed at the Commission is enough to sufficiently review the activities of
communications firms to insure a finding of "no anticompetitive effect.” The FCC's Competition Division, which is
already staffed with economists and lawyers with a strong mix of antitrust and telecommunications experience, will
review licensing and/or prior approval circumstances, which are currently governed solely by the public interest
standard. In short, the purpose of the FCC review is to legislatively define the public interest standard with the
procompetitive concepts employed by the antitrust laws.

Such a "screening” function will provide quality agency review of questionable anticompetitive activities without
unduly restraining industry behavior. Just as important, no party seeking to bring an antitrust action against a
communications firm will be precluded from doing so merely because of the Commission's heightened antitrust
capacity. It is also notable that the FCC, being a specialized agency, can vastly enhance competition through its ability
to have rule makings and make general policy. Transaction-specific agencies such as the DOJ or FTC typically act
only on specific instances of isolated conduct. Thus, the roles of the FCC and DOJ will naturally compliment each



other. As will be further detailed, the FCC's "finding" will serve as persuasive evidence in federal antitrust litigation,
but will not be binding in and of itself.

C. Administrative Operation

Any finding of "anticompetitive effect”--hence violative of the public interest--will be afforded an automatic right of
review by an oversight bureau created by Congress. After exhausting all administrative avenues of review, the
disapproved applicant may choose to petition the federal court for judicial review. Such appeals can be litigated by the
DOJ, representing the federal government. Like other judicial trials reviewing the actions of a federal agency,
deference will be given to the Competition Division due to its specialized insight and the technical nature of the

subject matter.181)

Such a procedure more than adequately equips the FCC with the needed authority to review the competitive impact of
a proposed industry development without undermining the antitrust jurisdiction of the DOJ. Furthermore, keeping
general purpose bodies like the DOJ and the courts in the equation will balance the administration of the laws, thus
guarding against any threat of "regulatory capture."

Moreover, no alteration to the antitrust laws is necessary. Firms competing in the communications marketplace will
simply be regarded as having nonregulated status in relation to practices and activities falling within the gamut of the
public interest/competitiveness standard of the newly amended statutory authority.

This treatment will effectively "de-immunize" the communications industry from antitrust scrutiny which has been
previously estopped. Approval by the Competition Division will not act as a form of implied immunity. It can,
however, be asserted at trial as evidence of good faith and procedural compliance. This is comparable to the traditional
relationship between regulatory approval and antitrust law. It has been held that in allowing a tariff to go into effect,

the FCC does not contend that the tariff is needed to make the regulatory scheme work.182) Thys, antitrust immunity is
never insured by federal agency approval.(&l

Conclusion

There is little debate that competition is in the public interest. The Supreme Court itself has foreclosed inquiry into the

question of whether or not competition and the public interest are compatible. In the case of National Society of

Professional Engineers v. United States,(184) the Court stated that the antitrust laws reflect a judgment made by the

legislature that competition is in the public interest because it will ultimately result in lower consumer prices, higher
quality goods and services, and a consistently productive economic environment. While addressing the Sherman Act in
particular, the Court observed, "[e]ven assuming occasional exceptions to the presumed consequences of competition,

the statutory policy precludes inquiry into the question whether competition is good or bad."(185)

Even if antitrust law cannot be guaranteed to provide the ideal economic market on an everyday basis, the ancillary
benefits still greatly outweigh whatever slight imperfections that may exist. As the Supreme Court remarked in Brown
Shoe Co. v. United States: "But we cannot fail to recognize Congress' desire to promote competition through the
protection of viable, small, locally owned businesses. Congress appreciated that occasional higher costs and prices

might result from the maintenance of fragmented industries and markets. It resolved these competing considerations in

favor of decentralization,"(186)

Although the Supreme Court has expressly rejected the assertion that the public interest standard conflicts with the

procompetitive standard of antitrust laws, 187) the multitude of regulations and antitrust exemptions has severely
limited their application to the communications industry. What is called for is a new regime--one which finally
provides boundaries to the public interest standard. These boundaries are best defined by incorporating procompetitive
antitrust concepts into the 1934 Communications Act. This well-developed body of antitrust jurisprudence will provide
guidance and certainty to a standard which has for so long been the target of cynical debate.



More importantly, as a vehicle for progress, the new standard will permit the private and public sectors to unite in an
effort to assert America's technological prowess in the world communications market, while providing consumers the
opportunity to avail themselves to quality goods and services for the fair prices an open and competitive market will
yield.

The conclusion then, is that consideration of FCC reform need not be limited to neither modest options such as budget
cutting, nor radical options such as abolition. The option of Congress better defining the standard under which the
Commission administers its responsibilities offers the prospect of agency reform that is both substantive and oriented

to procompetitive results.
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