The Telecommunications Act of 1996: Codifying the Digital Divide
Allen S. Hammond, IV*
I. Introduction 180
II. Surveying the Digital Divide 186
A. Tale of Two Cities: Access to Finance and Commerce 186
B. Living Just Enough for the City? 188
C. An Honor Student's Tale 189
D. Political Expression and Power 190
E. Access by the Numbers: Horizontal
and Vertical Disparities 194
1. Access to Basic Network Technology and Telephones 194
2. Access to Advanced Networks and Computers 195
a. Commerce and Community Economic Development 197
b. Control of Personal and Community Wealth 197
c. Education and Employment 199
d. Freedoms of Speech and Association 200
F. A Critical Point in Time 201
III. Assessing the Act: Legislative Disconnect? 202
A. Access to Basic Technology 204
B. The Legislative Disconnect 206
1. Equating Antidiscrimination with Antiredlining 206
2. Universal Service in All Regions of the Nation 208
3. Universal Service via Targeted Subsidies 208
IV. Conclusion 214
Any Change may bear seeds of benefit.
Seek them out.
Any Change may bear seeds of harm.
Beware.

God is infinitely malleable.
God is Change.1
Each time a new medium comes along, great hopes are raised. But the lesson of history is that every new
medium provides new opportunities for selling as well as for education, for monopolists as well as for
democracy, and for abuse as well as for benefit. 2
I. Introduction
By now most Americans have heard about the Information Superhighway and many of the new services that it may
provide. It is expected that efficiencies garnered from the marriage of network technology, telephones, and computers
will further revolutionize the finance, manufacturing, and advertising businesses;3 stimulate economic development4
and facilitate electronic commerce; 5 enhance educational pedagogy and service delivery;6 extend health care to remote
locations; 7 and provide the impetus for electronic democracy. 8 Many Americans have also heard about the
deregulation of the telephone, cable, and broadcast industries accomplished by the passage of the Telecommunications
Act of 1996 (Act or 1996 Act). 9 Through this deregulation it is promised that we, as a nation, will be the beneficiaries
of lower consumer prices via increased competition and an
increased number of new goods and services. 10 In addition, the Act seeks to ensure every American eventual access to
advanced telecommunications networks and services, and more immediate access to basic telephone networks and
services.11
Telecommunications networks and the telephones, computers, televisions, and other equipment connected to them have
a significant impact on the lives of all Americans—as individuals, learners, citizens, and consumers. Access to these
networks increasingly determines the ease with which we can conduct and control financial affairs; pursue an
education;12 acquire the skills to become employable; call for emergency police, fire, or medical assistance; 13 apply
for a job; work at a distance;14 or participate in the political process. Through them we are connected to family,
friends, schools, employers, political representatives, markets, and society. For many Americans this statement reflects
the fact that access to the basic and advanced functions of these networks provides a broad range of services at our
elective consumer convenience. In this sense, we are the "critical mass of Netizens—the `eyeballs' and wallets to
attract advertisers and commercial ventures to the Net."15
As we identify the potential of network technology to benefit our society, we must be wary that it not become a tool of
disenfranchisement. Many are concerned that a significant portion of America's inner city and rural communities will
become the domain of "information and technology have-nots" due to the unequal access to telecommunications
network technologies and the telephones, computers, and other customer equipment that may be attached to the
networks.16 The telecommunications and electronic network infrastructure serving many American communities is old
and less able to provide the newer services and functions, which many middle- and upper-class neighborhoods take for
granted.17 Already, consumer and civil rights groups allege that network providers are bypassing low-income and
minority communities in the early stages of enhancing older networks or building new networks.18 There is legitimate
concern that network deployment will be driven by short-term market strategies dictating that systems be enhanced or
built in communities perceived to possess the requisite dollars and demand.19 These strategies appear to preclude nearterm access to advanced network infrastructure for many inner city, rural, and near-suburban communities which are
not viewed as desirable markets regardless of their actual consumption of telecommunications and video services. 20
Americans in these same communities often are also those less likely to own or have access to the telephones and
computers necessary to take advantage of basic or advanced network services and efficiencies.21 In part as a
consequence of their limited access to networks and equipment, their access to the information necessary to function as
citizens, students, workers, and consumers in society is diminishing. Chief among the reasons for these Americans'
critical access deficiencies is their relative lack of wealth22 and that of their communities. Their access to information

is also diminishing as large amounts of public information are privatized, and access to this information increasingly
must be purchased. For instance, competition and innovation in the video distribution market is creating a shift from
advertiser-supported to subscription-supported delivery of video information.23
Viewing this lack of access to networks, equipment, and information as a lack of access to the "Information
Superhighway" runs the risk of mischaracterizing the gravity of the disconnections these fellow Americans will suffer.
It is not just that they will be unable to travel "virtually" to the locus of various information sources just as many of us
today cannot afford vacation excursions. It is more than the fact that some will be unable to instantaneously correspond
with others. The impact of these deferred connections and disconnections are far more profound, touching the
fundamental nature of who we are as Americans. As the networks and the equipment attached to them become the
preferred mode of political participation, lifelong learning, employment and commerce, as well as personal expression,
nonaccess and nonconnection could become tantamount to "nonexistence."
In this sense, the "Information Superhighway" metaphor is inapt. A more appropriate metaphor is the national nervous
system—for this is what the electronic networks of this country truly are. Taken as an integrated, transparent whole,
the national network system is a collection of transmission pathways connecting multiple points that communicate via
electrical and photonic signals. In much the same manner, the human nervous system is a collection of integrated nerve
transmission pathways connecting all parts of the body that communicate with each other via electrical impulses
switched through the brain.24 The severing or atrophy of major nerve pathways results in the disconnection of essential
body parts and/or the impairment of body functions. In extreme cases, atrophy of significant portions of the human
nervous system results in paralysis, and eventual death. Appropriate medical analogies include Alzheimer's25 and
Amyotrophic Lateral Sclerosis (ALS or
Lou Gehrig's Disease). 26
Viewed through the lens of the nervous system metaphor, many American inner cities, old and near-suburbs, and rural
areas, are experiencing diminishing and/or limited access to basic and advanced networks and services. This is coupled
with limited access to telephones and computers, resulting in loss of connection and access to information. Lack of
connection subjects these communities to the equivalent of Lou Gehrig's disease, 27 and the nation of which they are
part, to Alzheimer's.28 If there is any doubt about the truth of the above statements, consider the following scenarios.
II. Surveying the Digital Divide
A. Tale of Two Cities: Access to Finance and Commerce
There are two popular images of the city of the future, based on the impact of technology: dead or dying;
its trash-filled streets looked upon by empty, graffiti-marked buildings; its only signs of life a few
remaining smoke stacks pumping effluents into the air; its unemployment offices marked by block-long
lines of the hopeless, the unskilled, the illiterate—the human effluent of an economic storm. Or thriving,
ribboned by green parks, its clean air humming with electronic commerce and the happy jingling of the
cyber-cash register in the sky.
Advanced network infrastructure efficiencies are allowing businesses to abandon cities, near-suburbs and rural areas
for lower property taxes, better services, and more highly skilled and/or cheaper labor pools. By providing faster, more
efficient communications, networks facilitate businesses' ability to out-source manufacturing and back-office jobs
previously held by urban residents. For minorities and women who comprise the majority of our urban cores, the net
result is that there are fewer available jobs for which they are trained. In addition, urban core residents increasingly
find there are far fewer businesses providing the basic goods and financial, medical, and social services where they
live. Where such goods and services are provided, too often they are provided at an increased price, and the businesses
that provide them are often less efficient than their network-enhanced counterparts. While many other developments
have contributed to urban blight, the reliance on network efficiencies is exacerbating the problems. 29
The business emigration experienced by inner city and rural communities as a result of relocation is only the first wave
of abandonment. The second wave is well underway. According to many, we as a nation have entered the era of

electronic finance and commerce.30 An increasing number of public and private sector financial transactions are
migrating to telecommunications networks. Retail commerce now housed in brick and mortar stores is beginning to
migrate to electronic networks and on-line services. 31 It is estimated that as much as 6 billion dollars in consumer
transactions will have migrated to the World Wide Web by 1998. 32 Not surprisingly, the demographics of the on-line
consumers reflect the absence of those without access to the advanced network and equipment technologies necessary
to take advantage of the shift to the World Wide Web and on-line services. 33
The migration does not end here. As much as 13 billion dollars worth of business-to-business transactions will have
migrated to electronic networks by the year 2000.34 Even the federal government has decided to place a substantial
portion of its procurement business on-line.35 Thus for minority-owned and small-business providers, contracting with
the government necessitates investing in electronic networks. This federal procurement development mirrors
procurement efforts already underway in large commercial firms relying on value-added and private networks.36
Increasingly, the network serves as a means of reducing costs, enhancing efficiencies, and expanding the markets of
firms. Given the value of networks, businesses seek out communities which have made the necessary investment in
network infrastructure as part of their competitive strategy.37 Consequently, officials of many states, municipalities,
and rural communities realize that without the investment in infrastructure to support electronic commerce and other
services, their communities will be bypassed by businesses of all types to the detriment of those who reside therein. 38
B. Living Just Enough for the City?
A teenager in Inner City, USA, rushes out of her family's apartment to call for family or emergency help.
During the night, her grandmother has become seriously ill. Her family does not own a phone. The family
was forced to give up the phone when they were unable to pay the growing long-distance collect phone
charges from her incarcerated uncle coupled with the extensive phone usage of her and her teenage sister.
Many of her family's close neighbors do not own working phones either. Concerned for the teen's safety,
the family would not let her attempt the call for assistance during the night. Now, in the morning, she's
allowed to venture out, quarters
in hand. But there are precious few payphones, and those that are available, don't work.
She decides to find a cab so that she can take her grandmother to the hospital, but she doesn't have enough
money in her possession. Because she works at a local fast food restaurant, she has a small bank account
from which she can make a withdrawal. Unfortunately, as a cost-saving measure precipitated by a merger,
her bank recently closed the branch in her neighborhood. She has to search for an automated teller
machine (ATM), but this search ends like her search for a working phone. She heads for the check cashing
store to write a check and pays a large fee, so she can finally get back to her grandmother and take her to
the hospital.
C. An Honor Student's Tale
Branden Diehl is an honors student, a hard-working kid with a lot of potential. He has a 3.8 grade-point
average.
Come spring, he's a shoo-in to place near the top of his graduating class at Bedford County's sprawling
rural Everett Area School District.
Then, his prospects dim.
Diehl is aiming for college and a career protecting the environment. That means he faces a college
curriculum laden with math and science—subjects where computer savvy and advanced-placement classes
in high school would give him a big boost.
But his school offers no advanced-placement classes. ``And I've never even been on the Internet,'' Diehl
said.

Neither have a lot of his schoolmates.
At a time when students statewide are becoming citizens of cyberspace and computers have become as
indispensable as pencils, this cash-poor school district has yet to link its past-generation computer lab to
the outside world.
"We're missing out on opportunities that students in places like Pittsburgh have access to," said Diehl, the
first member of his family to go to college. "Those kids know how to use the Internet as well as we know
how to use something like a calculator. Kids here are still using things like manual typewriters." 39
Branden's problems are shared by other American children in school districts across the nation. Everett Area School
District's financial problems are the same as those of suburban schools outside of Chicago, Illinois, Washington, D.C.,
and schools in urban California, New York, and Utah. 40 While higher education, business, and government increase
performance requirements for American students, 41 disparities in economic wealth continue to manifest as unequal
access to computer and Internet technology and services and increased proficiency in the skills that access to these
tools can provide.42 This inability to acquire and profit from such access reduces one's chances of educational and
economic success.43
D. Political Expression and Power
The outcome of the election [of 1994] was due in great measure to the Republican party's ability to
mobilize voters through technology—television, talk radio, voice mail, on-line services, and fax
communication. Whether you agree or disagree with the outcome of the election, the fact is that those who
best controlled technology came out on top. 44
Historically, many broadcast licensees and their advertisers have been criticized for declining to program to, or address
the needs, interests, or perspectives of minority and poor communities.45 To the extent minorities and/or the poor were
portrayed as individuals or as a group, the portrayals were overwhelmingly stereotypic. 46 Activists' efforts to reverse
these problems focused on changing licensee editorial discretion via diversification of staff, 47 requiring fairness in the
presentation of controversial issues of public importance (Fairness Doctrine), 48 requiring licensee dialogue with the
community (ascertainment), establishing citizen challenges to license renewals,49 and increasing the number of
minority- and female-owned broadcast facilities to provide minority- and female-oriented perspectives. At present, the
Fairness Doctrine has been overturned; Equal Employment Office (EEO) rules have been circumscribed and some
allege, largely ineffectual. 50 Ascertainment requirements have been repealed; consequently, citizen challenges to
licensee renewals have become less effective. Meanwhile, recent Court decisions have overturned efforts to facilitate
female ownership of media and are viewed as substantially undermining Federal Communications Commission (FCC
or Commission) efforts to address minority underrepresentation in media ownership.51
And, while the creation of public and educational access channels has increased the opportunities for individuals and
groups to gain access to cable channels to speak, the introduction of cable television was substan
tially delayed in many urban and rural areas.52 Even today, some communities still do not have access to cable.53 Once
made available via cable, public access channels provide welcome, but nonetheless limited, access to the cable medium
in part due to inadequate program funding.
Lack of sufficient access to media is a matter of no small importance for those Americans who have historically been
politically underrepresented. The recent Supreme Court decisions banning many efforts to redraw congressional
districts taking race into account provide a critical case in point. These redrawing efforts by civil rights groups and the
Department of Justice created districts with high enough percentages of minority voters to increase the likelihood of
electing minority representatives. Such districts are credited with doubling the number of Black representatives in
Congress over the past six years.54 The creation of the new districts prompted challenges by some White voters who

claimed that the reconfigured districts were an unconstitutional attempt to classify people on the basis of skin color and
discriminated against them. Regardless of the constitutionality of the current district redrawing, the Court rulings
overturning many of the reclassifications are particularly ironic given the historical practice of diluting minority voting
power via racial gerrymandering. 55
Despite the Supreme Court rulings, Black and Hispanic Americans can still associate across geographic and political
boundaries to pursue common community agendas. The use of e-mail, participation in on-line and/or Internet user
groups, and the creation of Web sites is essential to accomplish this goal. Political party Web sites are one of the
fastest ways to get or share information on party positions. Web sites are one of the fastest growing ways to get
information about political candidates and each major presidential candidate in the last election had one. Many state
and local candidates are following the presidential candidates' lead. E-mail is another fast way to respond to a
candidate's speeches and positions. Many more voters are participating in the political process in this manner.
However, the exercise of electronic political power requires access to telecommunications networks and computers
with modems. 56
The continuing debate over welfare reform is another case in point. The poor in the United States have not fared well
in the arena of public debate as recent defeats in welfare reform attest. There are multiple reasons for these defeats.
Chief among them is the inability to set the agenda or effectively participate in the debate because of limited access to
the means of mass communication. Erroneous perceptions about welfare recipients flourish throughout the nation.
Nationally, the welfare rolls are not filled primarily with inner city Americans. Nationally, White Americans make up
forty percent of welfare recipients, Black Americans thirty-seven percent and Hispanic Americans eighteen percent. 57
Yet, too many believe the media's portrayal of Americans on welfare as Black and Hispanic.58 The minority portion of
the welfare population is overrepresented in the media, coloring the debate on the issue, while the White American
portion of the welfare population is rarely mentioned, consigning them to obscurity if not virtual nonexistence. The
absence of the poor as an unmediated, representative, electronic presence in the welfare debate was critical to the
misuse of race as an issue in the debate's outcome. 59 Unless the poor gain access to the new tools of electronic
political expression, this circumstance is not likely to change.
E. Access by the Numbers: Horizontal and Vertical Disparities
1. Access to Basic Network Technology and Telephones
The Communication Act of 1934, Title I, Section 1, set forth the goal of American communications policy "to make
available, so far as possible, to all people of the United States a rapid, efficient, Nation-wide, and world-wide wire and
radio communications service with adequate facilities at reasonable charges." 60 In telephony, this policy evolved into
the requirement that monopoly telephone companies provide service to as many Americans as possible. 61 The
companies were allowed to subsidize the cost of serving poor, rural, or other less profitable customers with higher
margin clients such as downtown businesses.62 The access policy, coupled with a policy of nondiscriminatory common
carriage, allowed individual telephone subscribers to acquire relatively inexpensive access to technology and speech
with very little constraint on what could be said.
Even with this inclusive goal of universal service in place, there are substantial gaps in service. 63 Roughly 6 million
homes lack direct phone service. 64 Pay phones, the traditional substitute for a phone in the home, are becoming less
and less accessible.65 To combat their use in facilitating drug dealing, 66 and other illicit activities such as phone fraud
and computer hacking,67 in many poor neighborhoods, pay phones have been removed, restricted to outbound calls
only, or returned to rotary dialing. 68 Without access to a phone, poor people lose
opportunities to acquire government benefits, to secure employment, and to obtain emergency care and other
connections, to the larger society. 69
2. Access to Advanced Networks and Computers

The three places where Americans are likely to have access to computer technology are at home, at school, and at
work. Currently, there are substantial horizontal (comparisons across race and ethnicity) and vertical (comparisons by
income class) disparities in access. For instance, taking into account access at home, school, or work, census data
indicates that roughly twenty-six percent of Americans have access to computers. By comparison, almost thirteen
percent of Hispanic Americans have access to computers.70 Almost forty-six percent of working Americans use
computers at work. Among Hispanic Americans, the percentage is roughly twenty-nine percent. 71 What these
"horizontal comparisons" also indicate is that roughly seventy-four percent of Americans do not have access to a
computer.
Current data on home-based access to computers indicates that forty percent of White American households have
access to a computer as compared to twenty-six percent of Black American households.72 In another survey, thirty-six
percent of White American students reported using a computer at home in comparison to fifteen percent of Black
American students. 73
Access to computer technology is even more skewed when income is considered irrespective of race. American
families earning $15,000 or less per annum are more than seven times less likely to own a computer than families
earning $75,000 or more per annum.74 By comparison, some researchers have found there is little disparity in
ownership between Black American and White American households making $75,000 or more per annum. 75
Disparities in computer access are reflected in Internet usage. 76
In access to telephones and computer ownership, as in many other ways, the poor are at a severe disadvantage
navigating the new world of technology and in preparing their children for it. Moreover, the vast majority of poor
people in our communities are not computer literate. Even where corporate and government efforts provide Internet
access to schools and give some children greater access to the use of computers during the day, the absence of
computers at home places many low-income children at a distinct and growing disadvantage.77 Even if some forecasts
suggest that as much as sixty to sixty-five percent of U.S. homes will have a personal computer by the year 2000,78
the cost of computers relative to the income of poor Americans is likely to preclude such penetration rates among the
poor.
a. Commerce and Community Economic Development
The efficiencies of network technology allow more of the economy to operate at a distance. Many U.S. firms outsource substantial amounts of clerical back-office work to English-speaking nations in Europe and Asia, thereby
reducing the pool of jobs recently held by minority and female workers.79 Businesses previously located in the urban
core have migrated to communities with lower taxes, higher concentrations of highly skilled workers, and a better
quality of life. To the extent that there is a continuing need to interface with corporate personnel in the central business
district, it can be done electronically via telecommuting.
The inner city is likely to be the weakest part of a metropolitan economy. Without economic development initiatives,
such communities find it hard to compete. The cities also face a substantial challenge. They must bridge the growing
gap between the skills required for employment in advanced services concentrated in urban cores, and the limited skills
that many inner city residents—like our teen—bring to the job market. 80 The road to employable skills and individual
economic self-sufficiency leads through education and access to technology. But the telecommunications infrastructure
in many urban and rural areas is incapable of providing access to the advanced services necessary to make passage on
this road successful.81
b. Control of Personal and Community Wealth
Despite state and federal laws requiring that banks and financial institutions serve all segments of society, 82 numerous
banking firms have closed branches in inner city areas due to mergers and consolidation, cost reductions, or
discrimination. 83 Urban residents in New Jersey are four times more likely to have a community bank branch close
84

than are residents in any other part of the state. As a result, many people in inner city communities cannot make a
deposit or withdrawal from a bank branch or an ATM within walking distance of their home.85
Given the limited access to phones and the virtual absence of computers, not many inner city residents bank by phone
or personal computer. 86 Yet, one of the chief impacts of an increase in the use of telecommunications networks is the
closing of local branches and the reliance on less expensive electronic banking by phone and computer as bank
consolidation and competition increase. 87
Welfare recipients and their communities will be particularly hard hit. By the end of 1998, persons receiving public
assistance88 benefits will be required to do so electronically. These benefits will be transmitted over private
telecommunications networks. For public assistance recipients living in neighborhoods where bank branches have
closed, this change in policy and practice creates significant inconvenience. The recipients will have to frequent
banks 89 or larger food stores in other communities that have ATMs allowing recipients to use their debit cards. For the
small merchants that accept food stamps and welfare checks as legal tender, it will mean an immediate loss in money
changing and cash flow as their clientele "bank" and shop elsewhere. This new practice is likely to remove a
significant amount of legal tender from the cash economies of the inner cities.
In addition, studies have shown a significant correlation between the existence of an operating bank branch in a
community and success in securing a house mortgage or business loan. 90 As bank branches close, communities lose
more than convenience and access to services; they lose control of their economic resources and a measure of
economic viability as well.91 Without access to phones, computers, and the networks to which they are attached, the
gap in access to financial services and economic development will surely widen.
Increasing bank and governmental reliance on network-delivered financial and benefit services means that people in
underserved communities will have to acquire greater access to phone and computer services in order to maintain
access to financial resources. If they are unsuccessful, they will lose more of the control over their already limited
economic resources. And, their ability to stimulate economic activity in their communities will be further
compromised.
c. Education and Employment
Sixty percent of the jobs available in the year 2000 will require skills in information technologies.92 Children in poor
inner city, near-suburban, and rural schools are least likely to have access to learner-oriented, skill-enhancing
computer hardware and software. According to a 1994 report by the U.S. Census Bureau, only thirty-nine percent of
Black students and fifty-six percent of White students use computers in school.93 Statistics on home computer use are
even more dismal. Fifteen percent of Black students and thirty-six percent of White students reported using a
computer at home.94 A different look at the same numbers indicates that approximately half of American students
report using a computer in school; approximately seventy percent have no access to a computer at home. Because so
many jobs in our economy are going to require some computer skills, children without computer skills will be
increasingly left behind. Access is essential for the development of the skills necessary for employment today and in
the next millennium. While the amount of usage is growing, 95 far too few Americans use a personal computer to
access the Internet, remote databases, and Web sites for work, school, shopping, or recreation.
If our teen does not attend a school which provides meaningful access to a learner-oriented computer use curriculum,
she is less likely to qualify for a better paying job. She has approximately a fifty percent chance of attending such a
school. Approximately half of the states have been sued for the inequitable distribution of revenues to finance schools
in neighborhoods like hers.96 Furthermore, even if she is technologically literate, the better paying jobs are not likely
to be in her neighborhood.
d. Freedoms of Speech and Association
Computer and Internet technologies have created opportunities for greater electronic expression. Newer media, such as
the Internet and services such as e-mail, have occasioned greater opportunities for electronic expression by individuals

and groups who use, but do not own, media. 97 The opportunities have resulted in increased personal and political
electronic expression. 98 For instance, the use of computers and telecommunications networks has been positively
linked to the enhancement of democracy. 99 As one commentator has stated:
In the age of mass media, citizens and grassroots groups need an equalizer. The combination of personal
computers and the telephone network might prove as important to citizens in the information age as the
printing press has been for several centuries. The use of electronic mail services, computer bulletin-board
systems, and computer conferencing systems as channels to make decisions and disseminate information
can help grassroots
political organizations, nonprofit groups, and other public interest groups to gather critical information,
organize political action, sway public opinion and guide policy-making.100
F. A Critical Point in Time
The confluence of communications convergence and concentration, and the rapid expansion of governmental and
business reliance on network efficiencies, are occurring at a time of uneven and often inequitable deployment of
technology and information, rising costs of access to technology and information, and growing disparities in personal
and geographic income. In this context, the passage of the Telecommunications Act of 1996 comes at a critical point
in time. It is a time pregnant with opportunity for substantial gain and fraught with the potential for irreversible loss.
Communications technology can be used to expand and equalize access to education and electronic political
empowerment, or it can be used to disenfranchise the growing number of Americans who are at risk. It can be used to
provide much needed efficiencies in service delivery and economic development to urban and rural communities, or it
can be used to bypass and abandon them.
Changes during this time of confluence will determine which Americans will have access to electronic
communications to speak, what we will be allowed to say, and what we will be allowed to hear. 101 The interactive
communication afforded by computers and the Internet can provide a critical, necessary democratic alternative
assuring speech and association opportunities for individuals and communities. They serve as the potential foil to the
increasing centralization of control in the converging traditional media of broadcasting, cable, print, and telephony.
However, these technologies and services can do so only if all individuals and communities have access to technology
and services, the literacy necessary for their proper use, and inexpensive access to the information.
To the extent that all members and groups within American society do not have equitable opportunities to create,
speak, and hear electronically, our collective notions of individual self-worth, equality, and equity cannot be fully
inclusive. This is the substantial risk of basing opportunities to create, speak, and hear electronically on economic
wealth expressed in the marketplace. For, in a society possessing the greatest gap in economic wealth of any
industrialized western nation, basing the opportunity to create, speak, and hear on economic wealth is to consign many
to silence, invisibility, and potential extinction.
In addition, enhanced networks present us with the opportunity for improved, cost-efficient delivery of needed goods
and services. However, if inequitably deployed, these networks will eventually result in further urban atomization and
rural stagnation as the business and service institutions exit or atrophy due to the escalating costs of providing and
securing goods and services, in relation to their diminishing levels of availability. Meanwhile, new technology- and
network-reliant businesses will decline to enter, or be delayed in their introduction into, remote rural areas and urban
cores. In summary, without equitable access to speak and to acquire information and without equitable access to
network technologies and efficiencies there will be far less equality in the twenty-first century. For many Americans
then, the ultimate measure of the success of the Telecommunications Act of 1996 will be the number of at-risk
Americans enabled by the legislation to become full contributing participants in the intellectual, political, economic,
and social fabric of American life in the twenty-first century.
III. Assessing the Act: Legislative Disconnect?
The key test for any telecommunications reform measure is whether it helps the American people.

Legislation should provide benefits to consumers, spur economic growth and innovation, promote private
sector investment in an advanced telecommunications infrastructure, and create jobs.102
Congress's primary goal in passing new legislation is to ensure that all Americans have affordable, nondiscriminatory
access to communications services. To accomplish its goal, Congress instituted a number of regulatory changes via the
Telecommunications Act of 1996. For the most part, these changes reflect a preference for "marketplace and market
demand" driven methods for accomplishing the legislative goal of nondiscriminatory, affordable access. However,
while the legislation evidences a distinct and deep-seated congressional preference for reliance on the market, there are
some provisions which seek to address the market's inability to assure access to all. These provisions include a revised
nondiscrimination provision, a revision of the nation's universal service policy, and the retention of targeted Lifeline
and Link-Up subsidies for the poor. 103
Among the market-reliant regulatory changes enacted in the legislation are the introduction of greater competition in
the provision of local and long-distance telephone services; the deregulation of cable television rates; the creation of
opportunities for competition between telephone and cable firms in providing video-pro
gramming services; and the relaxation of the broadcast media concentration rules. 104 Many in government and
industry anticipate that increased competition in the local and long-distance telephone markets, as well as in the video
market, will result in reductions in the prices consumers pay for access to existing telecommunications and video
services. In addition, it is argued that increased competition will result in the more rapid deployment of new,
innovative, and responsive services.
Eighteen months after its enactment, and six months after the Commission's implementation of Congress's directive,
difficulties encountered in the Act's implementation call into question the likelihood of reaching significant portions of
Congress's goal. Many consumers are finding that their subscription rates are higher—not lower. 105 And while some
find their access to service options has increased, the number of firms from which such access may be purchased has
shrunk.106 Consumer access to advanced telecommunications services such as the Internet has not improved
significantly since the Act's passage. Some consumer groups are complaining that the implementation of provisions
such as the Act's local market competition and universal service requirements is resulting in a shift of the cost to
consumers. 107
Despite the establishment of a universal service discount for schools and libraries, 108 only nine percent of all
instructional rooms (classrooms, labs, and library media centers) are currently connected to the Internet—due in large
measure to inadequate funding.109 But the current lack of access is not the most pressing problem regarding the
implementation of the discount; rather, it is the filing of numerous legal challenges to the Commission's methods for
funding the universal service discount, 110 and a congressional threat to the funding of the discount. 111 The initiation of
litigation, assures that the implementation of the universal service discount will most certainly be delayed in the short
term. Meanwhile, a decision to use universal service funds to augment the deficit in the general treasury would
establish a dangerous policy that could eviscerate any meaningful national attempt at equitable deployment of
technology. 112
A. Access to Basic Technology
The strategy envisioned by Congress and the Commission to increase the percentage of Americans having access to a
phone is to maintain and expand the Lifeline and Link-Up programs. 113 In this way, it is hoped that the percentage of
Americans having access to a phone will be further increased. This strategy enjoys the support of a majority of the
telecommunications industry. 114 However, because these programs have essentially been in place at the federal level
and in many states, something additional seems necessary.
Even with these programs, approximately nineteen percent of rural and urban residents with incomes under $10,000 do
not own a phone. 115 At least two reasons are offered for the current shortfall. First, as one study suggests, the current
telephone access deficit is created by a lack of knowledge of the discount on the part of those Americans who are
eligible to receive the Lifeline discount. In addition, another study suggests that those who may have at one time

acquired access to phone service, but who are currently disconnected for failure to pay, may not be able to afford the
reconnection fees.116 Second, as others suggest, the Lifeline and Link-Up programs may not be capable of
significantly increasing phone penetration among those not already connected. They suggest that the programs mostly
accomplish a redistribution of income among those members of the poor who would have been connected even
without the programs. 117 Based on their economic estimates, the programs have a minimal impact at best on the
telephone penetration rate among the poor in the United States. 118 They suggest that a more efficient Lifeline program
would target low-income households that would not otherwise subscribe. 119
Even if one accepts the estimates and calculations upon which the criticism of the programs is based, an increase in the
number of people enjoying access to telephone service they heretofore could not afford is critically important. For, as
is increasingly clear, "[t]elephone service is no longer considered a luxury in today's society where communications
are vital to finding and holding a job, calling for emergency help and staying in touch with friends and family." 120
Even a minimally significant increase in access rates among the 6.3 million households currently without phones 121
results in a substantial increase in the quality of life, heightened chances for economic survival, and greater
opportunities to become a contributing member of society. 122
B. The Legislative Disconnect
In addition to an assessment of the success of the Act's current implementation, it is reasonable to raise fundamental
questions about the practical advisability of Congress's reliance on marketplace solutions in an era in which so much
of American society is economically stratified. An analysis of the legislation in light of the needs established earlier in
this Article, underscores this point.
1. Equating Antidiscrimination with Antiredlining
Despite early efforts to include specific language prohibiting the electronic redlining of poor and minority communities
in earlier drafts of legislation, the Act does not address electronic redlining. Instead, the redlining issue is addressed as
part of the amendment to section 151 of the Communications Act of 1934, which now states in pertinent part:
[T]o make available, so far as possible, to all people of the United States without discrimination on the
basis of race, color, religion, national origin, or sex, a rapid, efficient, Nation-wide and world-wide wire
and communications service with adequate facilities at reasonable charges . . . .123
The Act thus amends the section 151 language, which many have interpreted as the first and heretofore sole statutory
basis for universal service, 124 by prohibiting discrimination in the provision of service on the basis of race, color,
religion, national origin, or sex. Nevertheless, in doing so, the legislation fails to address minority and poor
communities' concern that they are being electronically redlined because they are perceived as being less economically
desirable, not necessarily because they are composed of particular religious, ethnic, or racial groups, nor because they
are women.
Section 254 establishes the procedure whereby the FCC will develop the new and evolving definition of universal
service, including which services will be deemed "basic" or "advanced," what subsidies will be created, and who will
be eligible for them. The FCC has since established the definitions for basic and advanced telecommunications
services.125 However, given the bifurcated definition of services, the section essentially contemplates that all
Americans will not be able to afford all services immediately and thus will not be economically entitled to have access
to them.
As a result, even with the nondiscrimination principle in section 151, and, even if access to "basic" services is actually
achieved via section 254, the Telecommunications Act does not prohibit or discourage business decisions to delay or
decline to upgrade architecture, nor to provide new services in many communities.126 Nor does it create a positive
incentive for encouraging earlier deployment.127 So long as the competitive business decisions are based on
perceptions that communities possess limited wealth, or constitute less desirable markets, those communities will

continue to be left out for the near term when it comes to the provision of all services not deemed "basic."
2. Universal Service in All Regions of the Nation
The guiding principles of section 254 do little to blunt this economic reality. Subsection (b)(3) of section 254 requires
that the FCC must develop the nation's universal service policy such that:
[C]onsumers in all regions of the Nation, including lowincome consumers . . . should have access to
telecommunications and information services, including interexchange services and advanced
telecommunications and information services, that are reasonably comparable to those services provided in
urban areas and that are available at rates that are reasonably comparable to rates charged for similar
services in urban areas.128
At minimum, the subsection's guiding principle that access be provided in "all regions of the Nation" is a directive
assuring that rural consumers are afforded access to reasonably comparable basic and advanced telecommunications
and information services at comparable rates. But, even if the subsection is given a broader and more equitable
interpretation, which includes low-income urban and suburban consumers, it still contemplates payment for a
bifurcated panoply of services available at rates comparable to those available in the more desirable urban regions.
These are likely to be rates that many will be unable to afford.
Even if the FCC should ultimately determine that the service roll-out is too slow or inequitable due to electronic
redlining, the FCC only may stimulate faster deployment of services by facilitating more competition which presumes
market, rather than equitable social considerations. If the delay or failure to provide service is due to misperceptions,
or accurate perceptions of a market segment's desirability, more competition is not likely to solve it.
3. Universal Service via Targeted Subsidies
Aside from the legislative intent embodied in section 151 as amended and section 254(b)(3) of the 1996 Act, Congress
sought to assure that those Americans deemed poor by established criteria are protected from a loss of service via the
continued provision of Lifeline services.129 In addition, the FCC, upon the advice of the Joint Board, has promulgated
and seeks to implement regulatory policies which assure that low-income communities are provided access to
advanced telecommunications and information services via their schools and libraries. 130
The services are to be provided to schools and libraries at a discount ranging from twenty percent to ninety percent
based on established need criteria. 131 The proposed discount structure is currently subject to litigation.132 Aside from
the heated debate raging over the size and scope of the discount and who will pay to subsidize it, the framework in
which the debate over subsidies, payment responsibility, and services is conducted presumes the existence of a
bifurcated service model based on price. Such a model establishes two tiers of access and concedes the continued
existence of the digital divide.
The provisioning of libraries and schools is laudable and pragmatic, but it is also problematic. Based on the number of
school finance suits filed and the budgetary wars over education funding in Congress and many state legislatures, it is
reasonable to conclude that the pool of existing state education dollars is often inequitably distributed, and the pool of
federal and state education dollars is likely to shrink relative to need, rather than grow.133 Thus any technology dollars
made available to schools without regard to the current disparity in—and pressures on—educational allocations, may
exacerbate rather than ameliorate the disparity. Second, many communities are closing local library branches for
budgetary reasons. Thus, an access policy for low-income communities solely based upon access via schools and
libraries will inadequately serve some communities, while leaving out many other communities. In other words, even
where the bifurcated access model is implemented, Americans in many communities will still be underserved or
remain unserved.
Even where the opportunity for access is achieved, using the school/library discount strategy to benefit working
parents, guardians, and local businesses will oft times be problematic. Even where sufficient finances are found to
purchase discounted access over time, acquire the necessary end-user equipment and software, as well as train teachers

and librarians in the technology's use as a pedagogical and research tool, added financial resources will be necessary to
make schools and libraries accessible on a daily basis as well as in the evenings and on weekends. Absent the
technology's availability to parents, guardians, businesses, and community organizations, at best, the digital divide will
be compounded by parent-child, school-business, and school-community divides. First, successful school-based
meldings of technology and education have included the substantial participation of parents and communities as
user/adopters of the technology. Second, as the vast majority of new jobs in this nation are created by small
businesses; sole reliance on a technology deployment strategy that does not facilitate the early adoption and use of the
technology by small businesses severely reduces the prospect that the businesses will maintain a sufficient level of
competitiveness. This in turn leads to a situation in which children conversant with the technology will nevertheless
have fewer opportunities for gainful employment when they become eligible to work. Downsized technology
corporations are not likely to be the primary source of employment. Third, sole reliance on the school/library
deployment strategy excludes Community Based Organizations (CBOs) that have successfully helped bridge the
parent-child, school-business, and school-community technology divides. In the final analysis, it is not that the
school/library deployment strategy is ill-advised; it is essential, pragmatic, and must be enthusiastically supported.
However, sole reliance on the school/library deployment strategy to the exclusion of other complimentary strategies is
ill-advised for all the aforementioned reasons.
Despite these reasons, the Act and the FCC's Report and Order only allow significant discounts for schools and
libraries acquiring access to the Internet, distance learning, and other telecommunications services. 134 However,
despite expressions of public concern,135 the FCC's Report and Order, like Congress's Act, did not make discounts for
advanced telecommunications services available to CBOs, which bridge the education, economic, and service delivery
gaps left by the current social service and education delivery systems.
Many CBOs are playing a key role in efforts to provide access to computer technology to enhance educational
achievement, employment opportunity, and civic engagement. 136 Consider the success stories of Ms. Miskovitz and
Ms. Neiswonger:
The 55-year-old widow, who lives in the Stockyard neighborhood, worked the janitor detail for eight years
with hardly a thought of giving up what she called "good, honest work." But that changed last year when
she bought a used computer for $50 through a neighborhood program working to connect low-income
households to
cyberspace. The deal included four two-hour classes in basic computer skills. Today, Miskovitz still works
at Apex Paper Box Co., though she is no longer doing windows—unless they are of the software variety.
In mid-November, about five months after getting her computer, Miskovitz was promoted to a secretarial
job that includes working the office computer, doing e-mail and simple accounting.
....
Pam Neiswonger, a single welfare mother of seven, has had her $50 system for more than a year. "When
we first got it, the kids were all fighting over it," she said. "My young ones play with the math games, my
older ones use the word processor to type school reports, and they can get into the library to use the online encyclopedia." Neiswonger, 42, . . . used the computer last July to organize a neighborhood cleanup,
compiling lists of volunteers and [d]umpster sites and creating fliers to circulate throughout the
neighborhood. She said she would like to see an electronic bulletin board serving the neighborhood, where
people could post notices or advise others of meetings and common concerns. 137
There are numerous stories of real Americans whose lives have been profoundly changed in positive ways due to
CBOs' provision of access to computers. Possessing enhanced skills learned at community access centers, the working
poor find better paying jobs; parents become adopters and users of the technology as they participate in the education
of their children; and residents engage in civic organizing for the betterment of the community.
Unlike Congress, which has failed to extend the discount to CBOs and is ambivalent towards Administration programs
to assist community organizations in acquiring technology, 138 in response to community concerns,139 the California

legislature and the Public Utility Commission (PUC) have recognized the critical role which CBOs can play in making
the benefits of advanced telecommunications networks and services available to their communities.140 The California
PUC stated, "because of their economic and social impact . . . community . . . institutions must be positioned to be
early recipients of the benefits of the information age."141 The PUC determined, "In accordance with state . . .
directives, qualifying . . . community based organizations (CBOs) shall be entitled to discounted rates for certain
services." 142 The PUC went on to adopt rate discounts for CBOs. It determined that in California qualifying CBOs
shall be entitled to a discounted rate for switched 56, ISDN service, and T1, or their functional equivalents.143 Only a
tax exempt organization144 offering health care, job training, job placement, or educational instruction, qualify for the
discounted rates for CBOs. 145 Similar efforts are underway in Wisconsin and Pennsylvania. 146
It may be argued that making the discount available to CBOs would increase the proposed yearly discount amount of
2.25 billion dollars, (roughly the cost of one B-1 bomber), thereby placing an even greater burden on those consumers
and firms paying into the fund. While there certainly will be some increase if CBOs become eligible for a discount, the
size and impact of such an "increase" can be minimized in several ways. The scope of services for which a discount is
provided could be more limited than that for schools and libraries, the relative size of the discounts might be smaller,
and the eligibility criteria could fairly limit the number of organizations receiving the discount. In addition, community
organizations could be required to form partnerships with telecommunications, video, or service firms to provide the
telephone, Internet, financial, and telecommuting services, which are disappearing or being deferred from introduction.
The not-for-profit CBOs through for-profit subsidiaries would share the cost and profits of service provision with the
commercial providers. In this way, the "discount" serves as an investment in the CBO as joint partner. This investment
is repaid in a reduced (shared) cost of doing business relative to the provider's return on investment.
For example, as this Article documents, many urban and rural communities are suffering from limited access to basic
telephone communications and a loss of access to financial services. In neither case is this mainly a function of a lack
of profitability in these communities. Rather, it is arguably a function of an increase in the cost of providing service
relative to the revenues to be gained because of a change in the competitive environment in which local telephone
companies and banking firms operate. A technology deployment strategy that engages the CBO as a joint partner in
aggregating telephone and banking service demand, marketing current and future services, and providing a brick and
mortar point of presence for the provision of services creates opportunities for shared costs, shared risk, and volume
discount-based resale revenues in phone parlor, phone card, ATM, kiosk/point of sale, and bill payment services.
In addition, inner city and rural communities are not likely to be early recipients of advanced technology and services.
It is argued that in many cases, these access problems are a function of the perceived cost of the network upgrade and
marketing of new services relative to the revenues to be generated given the low penetra
tion of necessary, consumer, electronic equipment and the relative lack of wealth. Here again, the use of the CBO as
the focal point of presence for the deployment of donated new or used computers; an advanced network gateway for
multimedia and Internet access; as well as telecommuter and small-business related services such as e-mail, Internet
access, postal and parcel delivery services, copy, just-in-time inventory, and software-defined tax preparation and
accounting services provide opportunities for consumer education and the marketing of new services to residents and
local businesses at a fraction of the cost associated with a community-wide upgrade. Moreover, as mentioned above,
the community participates in sharing the costs, risks, and attendant benefits of the technology and service deployment
and marketing efforts.
In addition, the Telecommunications Act of 1996 did not extend the rural health care provider discount to urban health
care organizations providing medical services to the poor and elderly. The omission is itself discrimination against
those with comparable needs. Ironically, the FCC's decision to provide school, library, and rural health care discounts
is now being appealed in the courts, not on the issue of leaving CBOs and urban health care providers out, but on the
issue of the size of the discount and what it should include. 147
IV. Conclusion
Congress has established a nascent market-based regulatory paradigm that has, as its stated goal, the provision of
affordable communications services to all Americans. Its effort can fairly be said to fall far short of its intended result.

Because the Act's implementation is to be evolutionary in development, it is possible for one to offer a potentially
hopeful assessment of its final impact. However, at this point in time, the Act, whatever Congress's intent, codifies the
digital divide which currently exists, constrains the FCC and National Telecommunications Information Association
(NTIA) in their efforts to achieve an equitable deployment of increasingly necessary, advanced technology, and
provides no mechanism for timely resolution of the growing number of lawsuits which challenge FCC decisions. In all
likelihood, the dawn of the millenium will have come and gone before equitable access to technology is achieved. If it
does, it will have left behind as much as half of America.
There are some critical short-term actions that would assure that more Americans are technologically empowered. They
include extending the telecommunications discount to eligible CBOs and urban health care providers; funding NTIA's
Telecommunications Information Infrastructure Assistance Program at a level more commensurate with its pivotal role
in facilitating the equitable, timely deployment of advanced technology; and the adoption of a national congressional
perspective that recognizes Americans not just as consumers, but as citizens, students, and workers deserving of the
legitimate opportunity to contribute fully and responsibly to the nation regardless of geography, race, sex, national
origin, religious belief, physical impairment, or wealth.
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