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I. INTRODUCTION

As both the mainstream and trade press reports continue to herad, the
world isin the midst of an international telecommunications revolution. With
the creation and implementation of the February 1996 World Trade Organi-
zation Agreement on Basic Telecommunications Services (the February Ac-
cord or WTO Agreement), the international telecommunications community
has (at least on paper) promised ostensibly to move away from markets
characterized by monopolies and toward a world of competition and de-
regulation. The big question, however, is whether these efforts will actualy
lead to better economic performance in the market for international tele-
communications products and services. The purpose of this Article is to ex-
amine one particular, yet extremely significant, portion of this inquiry—how
much have U.S. international telecommunications policies specifically
helped or hindered this process.

This Article, after surveying Federal Communications Commission
(FCC or Commission) precedent from the FCC's first major international
policy decision (International Competitive Carrier) through the FCC's im-
plementation of the WTO Agreement (January 1, 1998), concludes that de-
spite a few laudable achievements, severa key problematic themes run
throughout this time period.l In particular, the FCC's efforts have been
marred by both the demonstrable rise of neo-mercantilism over the past sev-
era years at the expense of consumer welfare, and substantial legal and eco-
nomic analytical inconsistencies and outright errors resulting from the
FCC's embarrassing attempts to implement and defend this neo-mercantilist

1. ThisArticle draws heavily from Lawrence J. Spiwak, Antitrust, the “Public Inter-
est” and Competition Policy: The Search for Meaningful Definitions in a Sea of Analytical
Rhetoric, ANTITRUST ReP., Dec. 1997; Reconcentration of Telecommunications Markets
After the 1996 Act: Implications for Long-Term Market Performance, ANTITRUST REP.,
May 1997; What Hath Congress Wrought? Reorienting Economic Analysis of Telecommu-
nications Markets After the 1996 Act, ANTITRUST, Spring 1997.
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policy.2 By adopting such economicaly flawed policies, therefore, the
United States has achieved neither trade policy’s basic goals of promoting
U.S. investment abroad nor the maximization of consumer welfare under the
FCC's public interest mandate. Tragically, the only tangible achievement
apparently has been the delay of effective World Trade Organization (WTO)
implementation of the WTO Agreement and the rise of international ill-will
against the United States and, a fortiori, U.S. fi rms.>

To examine these issues in greater detail, this Article is comprised of
three analytical strands. (1) The FCC's formulation, adaptation and modifi-
cation of its International Competitive Carrier (aso known as “dominant”
carrier) paradigm during this period; (2) the FCC's policies toward interna-
tional accounting rates and the implementation and adaptation of its Interna-

2. In ancther article, | describe in detail this policy shift in a multitude of antitrust
and regulatory contexts as the doctrine of “neo-competition”—i.e., the end goa of compe-
tition (which, through rivalry, attempts to maximize consumer welfare by producing dy-
namic and static economic efficiencies) has been recast to something more akin to fair,
competition-like outcomes accompanied by the benevolent use of “market-friendly” regu-
lation. In other words, competition is now a zero-sum game. Neo-mercantilism is simply
one component of this overall “neo-competition” philosophy. See Lawrence J. Spiwak, An-
titrust, the ““Public Interest”” and Competition Policy: The Search for Meaningful Defini-
tions in a Sea of Analytical Rhetoric, ANTITRUST ReP., Dec. 1997, at 2 [hereinafter Spi-
wak, The Search for Meaningful Definitions].

3. See, e.g., David Molony, WTO Basic Agreement Put on Hold as Signatories Clash
over Timetable, Comm. WK. INT'L, Jan. 19, 1998, at 1 (reporting that “signatories to the
treaty claim the United States wants to take advantage of the current position by gaining
early access to its trade partners’ markets on more favorable terms, without having to open
its own markets to foreign carriers’); EU Presses U.S. To Change Telecoms Rules,
ReuTERS, Aug. 5, 1997, available in LEXIS, News Library, Wires File (reporting that the
European Commission warned that the United States “risks violating its world trading ob-
ligations’ if it continues with mercantile-type policies—i.e., the FCC's continued policy of
maintaining “broad and unclear ‘public interest’ factors’ regarding foreign participation in
the U.S. domestic telecommunications market and, in particular, the fact that the FCC al-
lows factors such as law enforcement, foreign policy, or trade concerns to be taken into
consideration, as well as accepting the concept of “very high risk to competition” as a rea-
son for alicense refusal); Albert P. Halprin, Two Steps Backward on Open Markets, N.Y.
TimEs, July 20, 1997, at F13 (“FCC, citing the supposed requirements of Federal commu-
nications law, is. . . backpedal[ing] on major American commitments in the deal. If our
nation fails to live up to its end of the bargain, so will other signatories, and this historic
opportunity will be lost.”). Tragically, the United States' neo-mercantile approach towards
international telecoms continues to perpetuate international ill-will and harm consumer
welfare even as this Article goes to press. See Guy Daniels, Huffing and Puffing, Comm.
INT'L, Oct. 1998, at 8 (“As a possible trade war looms and Uncle Sam blusters over com-
patibility issues, . . . the European Community is holding firm in the face of determined
U.S. efforts to muscle-in on the third generation mobile standards agendd’); Robert
Aamoth, One Law for the Rich, Comm. INT'L, Nov. 1998 (“The U.S. Federa Communica-
tions Commission’s international settlement rate policies have caused such disquiet in the
global telecomms community that . . . several of the world's largest carriers—and their
governments—are prepared to go to law to get things changed”).
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tional Settlement Policy (1SP) during this period; and (3) the FCC's attempts
to reconcile and distinguish these sometimes contradictory, yet sometimes
complementary, policies in the context of carrier-specific adjudications.
Each of these strands will be examined in both a pre- and post-WTO con-
text.

[I. STRUCTURAL CHARACTERISTICSAND BASIC ECONOMIC
CONDITIONS OF THE INTERNATIONAL MESSAGE
TELECOMMUNICATIONS SERVICE (IMTS') MARKET

To put the concept of “international telecommunications’ into context,
it is initially necessary to identify some of the major structura characteris-
tics and basic economic conditions of the market.

A. Relevant Markets

First, try not to visualize the market for international telecommunica-
tions products and services as some sort of generic, global information su-
perhighway. Rather, this market is made up of a series of individual coun-
try-route markets between “originating” countries and “destination” or
“terminating” countries.” Both supply-side and demand-side factors lead to
thisview.

From a supply-side perspective, because carriers need to obtain oper-
ating agreements and/or regulatory approval from each terminating-country
market, a carrier cannot freely provide service to a given country merely if it
wishes to do so. In addition, it is very difficult for a carrier to shift its facili-
ties from serving one country to serving another based upon market condi-
tions because the use of relatively few cable and satellite facilities often pro-
vides less flexibility than the broader-based domestic facilities. Before
reducing or adding facilities, carriers often have to obtain the acquiescence

4. The “MTS’ in IMTS was AT&T's old name for standard switched telephone
service.

5. Lawrence J. Spiwak, Reconcentration of Telecommunications Markets After the
1996 Act: Implications for Long-Term Market Performance, ANTITRUST ReP., May 1997,
at 22 [hereinafter Spiwak, Reconcentration]. For example, while some U.S. residential
customers may have a significant number of friends or relatives in several different desti-
nation markets (and therefore have a need for an inexpensive, generic worldwide IMTS
caling plan), most residential U.S.-outbound calls are generally made to relatives and
friends left back in the old country. Id. Indeed, there is quite a bit of data that indicates
that the majority of U.S.-outbound calls from northern California are often to the Pacific
Rim; the mgjority of U.S.-outbound calls from southern California and the Gulf Coast are
commonly to Latin America; the majority of U.S.-outbound calls from Florida are generally
to Latin America and the Caribbean; and the mgjority of U.S.-outbound calls from the
Northeast are generally to Europe, the Caribbean, and Asia. Id.
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of the foreign correspondent in both the country in which facilities were re-
duced and in which they were increased.

A demand-side perspective also supports a country-pair approach. Be-
cause the demand for international telecommunications services tends to be
very “country-specific,” consumers do not generally view internationa
service as a homogeneous, worldwide servi ceb Rather, demand tends to be
targeted to those countries where friends and relatives may be. This demand
characterigtic is quite different from the demand for domestic long-distance
service, where consumers tend to view the market as a single, nationwide
market. That is, a U.S. consumer in Chicago (the rough mid-point of the
United States) will want to be able to call New York City just as easily as
Cdlifornia.

Given the above, the conventiona way to view IMTS markets is from
a vertical perspective, either unilaterally-originated service on country-pair
specific routes, or on specific country-pair routes including both domestic
and foreign originating traffic. As such, most U.S. regulatory initiatives are
ostensibly concerned with preventing, or mitigating, the effects from the
economic harms traditionally associated with vertical integration. These
harms often include (1) raising rivals costs (e.g., forcing rivals to enter at
two levels or input foreclosure); (2) cross-subsidy/predation; or (3) a “price
squeeze.”7 This is not to say, however, that vertical integration cannot pro-
duce procompetitive benefits. The most frequently acknowledged benefits of
vertica efficiency include: (1) economies of scale and scope; (2) eiminating
free-rider problems; (3) spreading the risk of investing/losing sunk costs; (4)
coordination in design and production; (5) the elimination of double mark-up
of costs; and (6) the minimization of efficiency losses suffered by foreclosed
competitorsh8 Accordingly, under conventional economic and legal thought,
when reviewing vertical issues, decision makers must balance procompeti-
tive effects against likely anticompetitive harms.”

Notwithstanding the above, significant horizontal aspects aso affect
market performance. For example, there is a well-documented trend of in-
creasing industry reconcentration, both domestically and internationally.
Economies of scope can certainly have procompetitive benefits, however,
economies of scope can also create the ability to engage in dtrategic anti-
competitive conduct. Therefore, because of the significant costs of entry,

6. Seeid.

7. 1d. at 23.

8. JamesW. Olson & Lawrence J. Spiwak, Can Short-Term Limits on Strategic Ver-
tical Restraints Improve Long-Term Cable Industry Market Performance?, 13 CARDOZO
ARTS& ENT. L.J. 283 (1995).

9. See supra note 5 and accompanying text.



9- SPIWAKMAC13 03/09/99 5:05 PM

118 FEDERAL COMMUNICATIONS LAW JOURNAL [Vol. 51

entry rarely occurs in “waves of competition” on a large scale basis. Rather,
entry usually occurs in pin-point attacks wherever the incumbent may be the
most vulnerable. Yet, if the incumbent enjoys significant economies of
scope, it may attempt to allocate the defense costs of these attacks over a
much wider customer base where competitive pressures may not be present.
The more captive customers an incumbent may have, the more the per-unit
share of defense costs will decrease. If there are enough customers to make
the per-unit/customer share sufficiently de minimis—such that neither cap-
tive consumers nor regulators notice (or care about) this de minimis increase
in price—then the incumbent has used its economies of scope both to deter
entry and evade regulation successfully.™

B. Supply and Demand Elasticities

As explained more fully below, there is a sufficient amount of public
data to support the conclusion that U.S. carriers face a high own-price elas-
ticity of demand, such that customers will readily switch carriers if there is
an increase in price or diminution in service. However, this demand is char-
acterized by country-specific preferences, rather than by a preference for a
homogeneous worldwide market."" Regarding the elasticity of supply of in-
ternational facilities, there has been a demonstrable upward trend in both the
number of suppliers as well as in underlying facilities. This is not to say,
however, that there have not been short-term supply shortages from time to
time. Given the incredible increase in international traffic minutes, there
have been severa periods where undersea cable capacity has in fact been
constrained. In each case, however, the FCC has determined that these
shortages would only be temporary as both additional capacity and new
technologies would relieve these constraints.

10. See Reconcentration of Telecommunications Markets After the 1996 Act: Implica-
tions for Long-Term Market Performance, Second edition, PHOENIX CENTER PoLICY PAPER
SERIES, Policy Paper No. 2, at 32 (July 1998) (visited Nov. 1, 1998) <http://www.phoenix-
center.org/pcpp/pepp2.doc> [hereinafter PHOENIX CENTER PoLicy PAPER]; but compare
NYNEX Corp. and Bell Atlantic Corp., Memorandum Opinion and Order, 12 F.C.C.R.
19,985, para. 16, 9 Comm. Reg. (P & F) 187 (1997) [hereinafter NYNEX/Bell Atlantic
Memorandum Opinion and Order], where an increase in market concentration can appar-
ently enhance “regulatory efficiency” as well. (The FCC found it necessary to impose
stringent reporting requirements as a condition of merger. “As diversity among carriers
declines, both this Commission and state commissions may |ose the ability to compare per-
formance between similar carriers that have made different management or strategic
choices’ because, in the FCC'’s view, the “Bell Companies, being of similar size, history,
and regional concentration have, to date, been useful benchmarks for assessing each
other’s performance.”).

11. See supra note 5 and accompanying text.
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C. Major Exogenous Regulatory Factors

It is impossible to discuss international telecommunications without
understanding the international settlement-of-accounts regime. The interna-
tiona settlement-of-accounts regime was developed in 1865 by twenty
European countries to provide for a standard, common method to divide the
revenues for international service between originating and destination coun-
tries.’? However, neither the “accounting” nor the “settlement” rate is a rate
charged to end consumers. The rate charged to end consumers is called the
collection rate, and comes under the FCC's jurisdiction under Title Il of the
Communications Act of 1934.

In contragt, the “accounting rate” is the privately negotiated internal
price between originating and terminating carriers. The accounting rate is
related, sometimes very loosdly, to the carriers end-to-end facilities cost.
The carriers then agree to a “settlement” rate—usually one-haf of the ac-
counting rate—to hand-off and terminate traffic to each other in the middle
of the ocean (hence the phrase “half circuit”). If there is an exact equa
amount of traffic exchanged between the originating market and the destina-
tion market, then the originating and terminating carriers’ “settlement of ac-
counts’ will be zero. Unfortunately, for those countries which generally have
more outbound traffic than incoming traffic for nearly every internationa
route (i.e., the United States), these settlement rates—which, because of the
foreign carrier's monopoly or dominant position, are often set far above the
actual costs of terminating a call—can create a substantial subsidy from the
originating market’s consumers to the destination market. When this occurs,
the carrier who has to “settle-up” its account with its foreign correspondent
effectively has to pay more to terminate a call—which therefore means it
must offer a higher price for service to potential customers. Thus, if a car-
rier can bypass having to pay a settlement rate to its foreign correspondent,
then that carrier will have a significant cost advantage over its rivals.’®

The significance of this “dual price” system for international telephony
(i.e., regulated collection rates and privately negotiated accounting rates) on
market conduct and performance cannot be underestimated because carriers
net revenue for internationa service is a function of both their accounting
rates as well as their collection charges. Thus, if traffic is balanced on a
particular route, the value of the accounting rate is essentialy irrelevant
since no settlement is necessary and each carrier’s revenue will depend di-
rectly on its collection charge. On the other hand, however, where traffic is

12. See Chapter 3, Box 3.1 of Direction of Traffic, 1996, I TU/TELEGEOGRAPHY INC.
(1996) (visited Nov. 1, 1998) <http://www.itu.int/intset/whatare/howwork/pdf> [hereinaf-
ter Direction of Traffic].

13. See Spiwak, Reconcentration, supra note 5, at 22-23.
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imbalanced, the accounting rate may have a significant effect on the com-
mercial options of the two carriers.

For example, if a carrier has a significant incoming traffic deficit, then
the settlement payments which it must make to its foreign correspondent
limit its ability to reduce its collection charges. Conversely, a carrier with a
net traffic surplus has little incentive to operate more efficiently or to reduce
the accounting rate because of the net settlement benefits it receives under
the status quo. For this reason, carriers that have relatively lower collection
charges, often due to the competition from other carriers, and a net traffic
deficit, are dissatisfied with the current accounting rate regime because the
status quo tends to subsidize high cost monopoly carriers at the expense of
lower cost carriers and end-users from competitive regimes.**

Basicaly, there are two ways a carrier can currently bypass the settle-
ment-of-accounts regime. First, carriers can elect to build and own the entire
“full” circuit between the originating and the destination/terminating market.
Second, an originating carrier could merge with aforeign correspondent, and
therefore also abtain a full circuit (the originating half plus the foreign ter-
mination half). Under either scenario, however, because one carrier can by-
pass the international settlement-of-accounts regime while other rivals (for a
variety of reasons) cannot, the bottleneck now shifts away from the half cir-
cuit to the point(s) of interconnection with the network in the destination
market.”® Thus, without standard, cost-based interconnection rates for all
carriers (both indigenous and foreign) in the destination/terminating market,
a monopoly or “dominant” carrier in a terminating market with an affiliate
in a high-volume originating market could potentialy engage in some kind of
strategic, anticompetitive behavior on that particular route’® As mentioned
above, such strategic conduct could include, inter alia, raising their rivals
costs by forcing them to enter the terminating market at two different levels,
a potential “price squeeze” or, depending on the structural characteristics of

14. See Direction of Traffic, supra note 12.

15. See Spiwak, Reconcentration, supra note 5, at 23.

16. Id. That is to say, while the ability to bypass the settlement-of-accounts regime
certainly will enable a vertically integrated firm to realize certain economies of scale and
scope that competitors may not be able to achieve immediately (and, like any other lawful
business, thisis not necessarily a bad thing), if a foreign correspondent also has, for exam-
ple, the ability to control return traffic or charge different interconnection rates to rivals,
then any alleged efficiencies resulting from vertical integration are not necessarily the re-
sult of improved operational efficiencies, but rather of strategic, anticompetitive conduct.
Thus, without standard, cost-based interconnection rates for all carriers at the foreign end,
given the structural characteristics discussed supra, vertical integration by any carrier that
is either a monopolist or a dominant carrier in both the originating and terminating mar-
kets could significantly distort the market performance of those IMTS routes, which are in
high demand by consumers in its core territory (e.g., U.S/UK., U.S./Japan,
U.S./Germany, U.S./Mexico, U.S./Jamaica). Id. (citation omitted).
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the originating and terminating markets, some kind of predatory conduct by
alocal affiliate of a dominant foreign firm.

[Il. RELEVANT COMMISSION PRECEDENT REGARDING IMTS
MARKET PERFORMANCE PRE-WTO

A. The FCC’s International Competitive Carrier Paradigm and Its
Progeny Pre-WTQO: Improperly Shifting Policy Priorities from
Promoting Competition to Competitors

1. International Competitive Carrier'’

This Article begins with a discussion of the FCC’s decision to apply its
domestic “competitive carrier” paradigm to the international market because
this decision marks the first clear statement by the FCC that, with proper
regulatory incentives and congtraints, it was possible to promote competition
for international service—in addition to domestic long-distance service™® In

17. International Competitive Carrier Policies, Notice of Proposed Rulemaking, 100
F.C.C.2d 1270 (1985) [hereinafter Int’l Competitive Carrier NPRM], Report and Order,
102 F.C.C.2d 812, 59 Rad. Reg. 2d (P & F) 283 (1985) [hereinafter Int’l Competitive Car-
rier Report and Order], recons. denied, 60 Rad. Reg. 2d (P & F) 1435 (1986).

18. See Policy & Rules Concerning Rates for Competitive Common Carrier Servs. &
Facilities Authorizations Therefor, First Report and Order, 85 F.C.C.2d 1, 52 Rad. Reg.
2d (P & F) 215 (1980) [hereinafter Competitive Common Carrier First Report and Order],
Second Report and Order, 91 F.C.C.2d 59, 52 Rad. Reg. 2d (P & F) 187 (1982), Order on
Reconsideration, 93 F.C.C.2d 54, 53 Rad. Reg. 2d (P & F) 735 (1983), Third Report and
Order, 48 Fed. Reg. 46,791 (1983), Fourth Report and Order, 95 F.C.C.2d 554, 56 Rad.
Reg. 2d (P & F) 1198 (1983), vacated, AT&T v. FCC, 978 F.2d 727 (D.C. Cir. 1992),
cert. denied, MCI Telecomm. Corp. v. AT&T, 509 U.S. 913 (1993), Fifth Report and Or-
der, 98 F.C.C.2d 1191, 56 Rad. Reg. 2d (P & F) 1204 (1984), Sixth Report and Order, 99
F.C.C.2d 1020, 57 Rad. Reg. 2d (P & F) 1391 (1985), rev’d, MCI Telecomm. Corp. v.
FCC, 765 F.2d 1186 (D.C. Cir. 1985).

The idea behind the Competitive Carrier paradigm was relatively smple: AT&T, as
the “dominant” carrier, would be subject to all existing regulations—i.e., rate of return and
then later price cap regulation, all new tariffs would continue to be suspended for 45 days
before any new rate could go into effect, numerous reporting requirements, and the like.
However, in order to accelerate entry into the long-distance market (and therefore improve
market performance to a level of sufficient rivalry such that regulation could eventually be
removed altogether), the Commission basically removed al regulatory barriers to entry for
new entrants. Spiwak, Reconcentration, supra note 5, at 19 & n.8.

In addition, the Commission—via its 1980 MTS/WATS resale decision, see, e.g., Re-
sale and Shared Use of Common Carrier Domestic Public Switched Network Servs., Re-
port and Order, 83 F.C.C.2d 167, 48 Rad. Reg. 2d (P & F) 1067 (1980)—helped new en-
trants, inter alia, to appear to consumers that they had a nationwide, facilities-based
presence until their networks could be completed. As a result of this paradigm, the long-
distance market was transformed from a market characterized by a single dominant firm
with a small competitive fringe, to a market characterized by a highly elastic supply (both
in capacity and in the number of competing firms), an extremely high churn rate, and a
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other words, in the Commission’s opinion, there was finaly a sufficient
competitive rivalry in the international market to impose “streamlined” Title
Il regulation on nondominant international carriers of international service.

a. Relevant Product Markets

The Commission basicaly divided the international market into two
groups: International Message Telecommunications Service (IMTS) and
non-IMTS service.®® The Commission found the latter market competitive;
the former it did not. For purposes of analysis, therefore, this Article will fo-
cus exclusively on IMTS services from this point forward.

b. Relevant Geographic Market

Because of the significant regulatory approvals and individual operat-
ing agreements required to provide IMTS service to more than one country,
the Commission concluded that each country-pair IMTS route should be
considered to be a separate, distinct geographic market.

c. Definition of Market Power

The Commission decided to adopt the same standard to define market
power in the IMTS context as it used in the domestic context—that is, the
“power to control prices or exclude competition.”2 Moreover, the Commis-
sion recognized that while any determination of an international carrier’s
dominance or nondominance is not “scientifically precise,” there are severa
nonexclusive factors, such as market share, control of bottleneck facilities,
rate of return, as well as the existence of actual or potential competition that
could indicate the possession of market power.??

demonstrated trend of declining prices and increasing services. See Lawrence J. Spiwak,
What Hath Congress Wrought? Reorienting Economic Analysis of Telecommunications
Markets After the 1996 Act, ANTITRUST, Spring 1997, at 35 [hereinafter Economic Analy-
sis]; Spiwak, Reconcentration, supra note 5, a 19 & n.8. Given these market conditions,
the Commission eventually decided to remove the asymmetrical regulation previously im-
posed on AT& T, redlizing that the economic harms created by asymmetrical dominant car-
rier regulation outweighed the public interest benefits the dominant carrier regulation was
originaly intended to achieve. See Motion of AT& T Corp. to be Reclassified as a Non-
Dominant Carrier, Order, 11 F.C.C.R. 3271, 32 Rad. Reg. 2d (P & F) 605 (1995).

19. The FCC found that IMTS and non-IMTS were discrete product markets because,
inter alia, from a demand substitutability perspective, the Commission found that custom-
ers simply did not view the two types of services as acceptable substitutes for one another.
See Int’l Competitive Carrier NPRM, supra note 17, paras. 13-20.

20. See id. para. 29.

21. Int’l Competitive Carrier Report and Order, supra note 17, para. 40 (quoting
United States v. E.I. DuPont de Nemours & Co., 351 U.S. 377, 391 (1956)).

22. See id. para. 42; Int’l Competitive Carrier NPRM, supra note 17, para. 32.



9- SPIWAKMAC13 03/09/99 5:05 PM

Number 1] SURVEY OF FCC INTERNATIONAL POLICY 123

d. Merits

After review, the Commission concluded that: (a) American Telephone
and Telegraph (AT&T) was dominant in the provison of IMTS; and (b) al
other IMTS providers (i.e., Sprint, MCI) were not dominant. While the
Commission recognized that market share is not determinative of market
power, the Commission nonetheless held that it was “a clear indication of
dominance for AT&T's provision of IMTS.”?® The Commission found that
a the time of the Report and Order, AT&T was till the only provider of
IMTS between the U.S. mainland and a magjority of foreign countries.
Moreover, in those countries where there were other IMTS providers, the
Commission found that AT&T ill had an overwhelming market share. In-
deed, the Commission specifically regjected AT&T's argument that it faced
actua or potential competition, stating that “[m]erely because more than one
carrier provides service to a given geographic area does not automaticallzy
mean that all carriers providing service to that area are non-dominant.” *
Additionally, the Commission noted that while it was adopting a country-by-
country approach, the question of how many different countries the new en-
trants served was a factor in determining if AT&T (or any other carrier)
faced effective competition. According to the Commission, “[t]hereis clearly
some competitive marketing advantage to be gained if a carrier has the abil-
ity to serve al or most foreign points because a subscriber is more likely to
take service from a carrier with the more comprehensive coverage.” 2

In light of the foregoing, the Commission concluded that the IMTS
market was not yet sufficiently competitive to ensure that AT& T was unable
to manipulate rates in a way to discourage competition. Thus, held the
Commission, “until such time as competition in the provision of IMTS more
fully develops so as to negate AT&T's ability to control prices or exclude
competition, it is necessary to continue the full scale regulation of AT&T for
its IMTS offerings to all countries.”?® To determine whether there was such
competition, the FCC stated that it would look, on a country-by-country ap-

23. Asanimportant point, the Commission noted
that not all operating agreements obtained by AT& T's IMTS competitors provide
(or initially provided) for the handling of U.S. inbound traffic. Because the han-
dling of U.S. inbound traffic and the receipt of one half of the agreed upon ac-
counting rate directly influences a route’s profitability as well as the U.S. car-
rier’s collection rate for outbound traffic,
the Commission stated that “any analysis of market power which looks at market share
must consider both outbound and inbound traffic shares.” Int’l Competitive Carrier Report
and Order, supra note 17, para. 44 & n.44.
24. 1d. para. 44.
25. 1d. para. 45.
26. 1d. para. 46.
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proach, “at a variety of factors including the number of entrants, market
penetration for both inbound and outbound traffic, regiona and global mar-
ket positions, refiling and transiting arrangements control of facilities and
the potential for non-competitive pricing.” 2

2. FCC'sForeign Affiliate Rules®

This proceeding was designed to modify the origina internationa
dominant/nondominant framework for IMTS services as set forth in Inter-
national Competitive Carrier. Specifically, the Commission stated that it
wanted to move away from a policy under which it aways presumed that
“foreign-owned U.S. common carriers [were] dominant in their provision of
al international services to all foreign markets in favor of a policy that
regulates U.S. international carriers, whether U.S.-owned or foreign-owned,
as dominant only on those routes where their foreign affiliates have the abil-
ity to discriminate’® in “favor of [their] U.S. affiliate in the provision of
services or facilities used to terminate U.S. international traffic.”* Indeed,
the Commission reaffirmed its tentative conclusion in the NPRM that its
then-current international dominant policy was “overbroad, unnecessarily
burdensome and may be detrimental to competition.”31 As such, the Com-
mission believed it appropriate to redirect its “regulation to those instances
where a relationship between a U.S. international carrier and a foreign car-
rier may present some substantial risk of anticompetitive conduct, [in an ef-
fort to] promote competition in the U.S. international service market by re-
ducing the costs of entry and operation, while continuing to protect
unaffiliated U.S. carriers from discrimination by foreign carriers.”*

First, the Commission addressed what it would consider as “control” of
aU.S. carrier. The Commission stated that it would treat a U.S. carrier “as
an affiliate of a foreign carrier when the U.S. carrier controls, is controlled
by, or is under common control with a foreign carrier.”® In adopting this
standard, the Commisson recognized “the concern that a
less-than-controlling interest by aforeign carrier in aU.S. carrier could give
the foreign carrier the financial incentive to favor its U.S. affiliate”* How-

27. 1d.

28. Regulation of Int'l| Common Carrier Servs., Notice of Proposed Rulemaking, 7
F.C.C.R. 577 (1992) [hereinafter Regulation NPRM], Report and Order, 7 F.C.C.R. 7331,
71 Rad. Reg. 2d (P & F) 717 (1992) [hereinafter Regulation Report and Order].

29. Regulation NPRM, supra note 28, para. 2.

30. Regulation Report and Order, supra note 28, para. 4.

31. Id. para. 6 (emphasis added).

32. 1d.

33. Id. para 10.

34. 1d.
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ever, the Commission also recognized that “the foreign carrier would not be
in a position to direct the actions of the U.S. carrier,” and that “the U.S. car-
rier would be unlikely to risk sanctions by this Commission for participating
in discriminatory conduct that violated Commission rules or policy, or any
conditions of its Section 214 certificate.” *® Moreover, the Commission noted
that “U.S. carriers will be subject to ongoing reporting requirements that are
designed to detect discrimination by foreign carriers or administrations in
favor of specific U.S. carriers,” and that the Commission retained “the op-
tion to impose or reimpose dominant carrier regulation on a 3!oarticular car-
rier that is found to have engaged in anticompetitive conduct.” 6

Finaly, the Commission recognized that the Department of Justice
continues to have the authority to take enforcement action under the antitrust
laws in appropriate cases.®” Accordi ngly, the Commission concluded that,
on balance, it did not believe the “possibility of anticompetitive collusion
poses enough of a threat to competition to impose dominant carrier regula-
tion absent control by aforeign carrier of aU.S. carrier, particularly in light
of the substantial comgetitive benefits that can result from lifting the burden
of current regulation.”*®

In so holding, the Commission specificaly declined to craft “an af-
filiation standard that would capture certain non-ownership arrangements
between a U.S. and foreign carrier, such as co-marketing agreements for the
provision of telecommunications services or joint ventures for the provision
of non-telecommunications services.”® Accordi ng to the Commission, a-
though “these arrangements could provide a financial incentive for carriers
to act jointly in pursuit of marketing objectives, neither carrier has the abil-
ity to direct the actions of the other or to derive a direct financial benefit
with respect to the other’s telecommunications operations. Moreover, the
U.S. carrier would “in al cases be subject to the ongoing regulatory re-
quirements’ imposed by the Commission on al U.S. international carri-
ers” % Therefore, concluded the Commission, “submission and evaluation of
such arrangements would appear to require an unnecessary expenditure of
Commission and carrier resources.” As such, the Commission held that
these arrangements do not present a substantial possibility of anticompetitive
effects such that “these relationships need be addressed in the context of de-

35. Id.
36. Id.
37. 1d.
38. Id.
39. Id. para. 11.
40. Id.
41. Id.
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ciding whether to regulate a carrier as dominant or nondominant.”* Rather,
the Commission stated that it would instead “rely on [its] Section 208 com-
plaint procedures and sanctioning authority to remedy any anticompetitive
cons%quences that might arise once a carrier gains access to the U.S. mar-
ket.”

Having thus defined “&ffiliate,” the Commission next turned to its defi-
nition of a dominant carrier. As noted above, the Commission held that it
intended “to regulate U.S. international carriers as dominant only on those
routes where a foreign affiliate has the ability to discriminate in favor of its
U.S. affiliate through control of bottleneck services or facilities in the desti-
nation market.”** To achieve this end, the Commission adopted a three-part
threshold to determine the level of regulatory scrutiny it would apply to a
given carrier. First, the Commission stated that it would presume that “car-
riers that have no affiliation with a foreign carrier in the destination mar-
ket . . . [are] nondominant for that route.” > Second, the Commission stated
that it would presume that all “carriers affiliated with a foreign carrier that
isamonopoly in the destination market . . . [are] dominant for that route.” 4
And third, the Commission stated that for “carriers affiliated with a foreign
carrier that is not a monopoly on that route receive closer scrutiny by the
Commission.”*” Finally, the Commission stated that it “will place the burden
of proof on any party, applicant or petitioner, that seeks to defeat the pre-
sumptionsin the first two categories”48

However, for those carriers covered by the third category that seek to
be regulated as nondominant, the Commission stated that those carriers
“bear the burden of submitting information to the Commission sufficient to
demonstrate that their foreign affiliates lack the ability to discriminate
against unaffiliated U.S. carriers” Indeed, the Commission specificaly
stated that it fully expects

carriers to address the factors that relate to the scope or degree of their

foreign affiliate’ s bottleneck control, such as: the duopoly or oligopoly

status in the foreign affiliate’s country; and whether the affiliate has

the potential to discriminate through such means as preferential oper-
ating agreements, preferential routing of traffic, exclusive or more fa-

42. 1d.
43. Id.
44, 1d. para. 19.
45. Id.
46. Id.
47. 1d.
48. Id.
49. Id. para. 20.
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vorable tra_\nsiti ng agreement5$d or preferential domestic access and in-

terconnection arrangements.

Moreover, the Commission stated that it also expects carriers to ad-
dress whether public regulation in the destination market can be relied upon
effectively to constrain the affiliate’s ability to discriminate. According to
the Commission, “[t]here would appear to be no substantial risk of discrimi-
nation, for example, where a U.S. carrier is affiliated with a foreign carrier
that operates solely through the resale of an unaffiliated foreign carrier’s
servi%?s in a destination market that provides equivaent resale opportuni-
ties”

Finaly, the Commission addressed the issue of potential anticompeti-
tive harm resulting from “third-country leveragi ng.”5 Given the structure of
the international market, the Commission stated that it could not “rule out
the possibility that an affiliated U.S. carrier [would] attempt to gain an un-
fair competitive advantage on affiliated or unaffiliated routes through the
negotiation of exclusive arrangements with foreign carriers or administra-
tions.”>® As such, the Commission amended Part 63 of the Rules to require
that Section 214 applicants with a foreign carrier affiliate in any market
certify in each application filed with the Commission that they “have not
agreed to accept special concessions directly or indirectly from any foreign
carrier or administration with respect to traffic or revenue flows between the
U.S. and any destination market served under the authority of their Section
214 certificates and have not agreed to enter into such agreements in the fu-
ture.”>* The Commission held that it would “define ‘special concession’ as
any arrangement that affects traffic or revenue flows to or from the U.S. that
is offered exclusively by a foreign carrier or administration to a particular
U.S. carrier and not also to similarly situated U.S. international carriers
authorized to serve a given route.”

3. TheFCC'sForeign Carrier or “ECO” Order®®

On November 30, 1995, the Commission released an Order clarifying
its “public interest” analysis for international service applications.>’ Ac-
cording to the FCC, this public interest analysis was comprised of two dis-

50. Id.

51. Id.

52. Id. paras. 25-26.

53. Id. para. 27.

54. 1d. (citations omitted).

55. Id.

56. Market Entry and Regulation of Foreign-affiliated Entities, Report and Order, 11
F.C.C.R. 3873, 1 Comm. Reg. (P & F) 459 (1995) [hereinafter ECO Order].

57. 1d.
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tinct parts: (1) an “effective competitive opportunities’ or ECO anaysis,
and (2) an analysis of additional public interest factors that could counter-
balance (i.e, override) an adverse ECO finding.58 The Commission stated
that it undertook this initiative with the hope that this policy would both
promote entry by U.S. carriers on the foreign end and also promote foreign
entry into the U.S. market.”® In reality, the Foreign Carrier Order marked
the debut of naked (of course, relative to the commonly accepted, histori-
caly implicit meaning) trade concerns—rather than consumer concerns—as
the top priority for FCC internationa policies.

a. The Rise of Naked Trade Concerns

The Commission reasoned that its desire to promote potential new en-
try of U.S. firms abroad was legitimate public policy because, in the FCC's
opinion, the option of entry into the U.S. telecommunications market was
such “a significant advantage, especially for those [foreign carriers] who are
trying to establish their U.S. market position largely through their own mar-
keting organization,” the FCC assumed a fortiori that “a foreign carrier
would[, therefore] have a significant incentive to encourage its government
to liberalize sufficiently to meet the effective competitive opportunities test
for facilities-based or resale entry if that were necessary for the carrier to
control an end-to-end network service.”®° Indeed, the Commission found that
there was “significant value in being able to establish a substantial invest-
ment relationship with a U.S. carrier” because “[p]artnerships with U.S.
carriers, cemented by large equity holdings, [would] provide foreign carriers
with lower cost options for pursuing the U.S. customer base. The partner-
ships also [would] provide immediate access to the established customer
base of the U.S. affiliate.”®"

Moreover, reasoned the Commission, such partnerships would “ greatly
strengthen the capacity to offer the benefits of one-stop shopping for all
globa needs, including a single customized billing and cost control system
for al globa services, and specialized service and software designed to meet
the specia needs of the client.”® In short, argued the Commission, these
partnerships offered “important strategic capabilities in a critical global
market” and, therefore, “the ability to invest substantially in the U.S. ffili-
ate/partner [would permit] the foreign carrier to strengthen its partner’s ca-
pabilities in the U.S. market while creating a management structure that

58. Id.
59. Id.
60. Id. para. 32.
61. Id. para. 33.
62. Id.
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better safequards its competitive interests in the joint venture.”® Thus, con-

cluded the Commission, “the ability of a foreign carrier to acquire a sub-
stantial equity position in a U.S. carrier can be an important advantage in a
major world market. This advantage can provide a significant incentive for a
foreign government to support liberalization.” o4

b.  The Improper Redefinition of Market Power

Given the sales pitch above, the Commission explained that it would
apply its new “effective competitive opportunities’ standard to foreign carri-
ers or their U.S. affiliates of IMTS service only whenever a foreign carrier
has market power on the foreign end.® This in%uiry, stated the Commis-
sion, would be applied on a route-by-route basis.® If aforel gn carrier or its
U.S. affiliate failed this test, then the Commission would deny permission to
provide service on the particular route.®” Accordi ng to the Commission, pos-
session of market power “may include the home market of the foreign car-
rier, but it also includes al other destination markets where it has the ability
to leverage market power.”®

In contrast to the definition of market power it used in International
Competitive Carrier and in the domestic context, however, the Commission
changed the definition of “market power” for purposes of the ECO test.®® No
longer would the Commission use a variation of the traditional test of
whether a carrier has the power to control prices or exclude competition.
Now, as naked trade concerns became the obvious top priority of FCC
IMTS policies, the Commission stated that it would define market power as
“the ability of the carrier to act anticompetitively against unaffiliated U.S.
carriers through the control of bottleneck services or facilities on the for-
eign end.” " The Commission then defined “bottleneck services or facilities’
as those facilities “that are necessary for the provision of international serv-
ices, including inter-city or local access facilities on the foreign end.” ™

63. Id.

64. Id.

65. See id. para. 21.

66. Id.

67. Seeid. para. 36.

68. Id. para. 116.

69. Id.

70. 1d. (emphasis added).
71. 1d.
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c. The New ECO Standard

Under the new ECO standard, the Commission stated that it would ex-
amine the following six factors:

(1) whether U.S. carriers can offer in the foreign country international
facilities-based services substantially similar to those that the foreign
carrier seeks to offer in the United States; (2) whether competitive
safeguards exist in the foreign country to protect against anticompeti-
tive and discriminatory practices, including cost-allocation rules to
prevent cross-subsidization; (3) the availability of published, nondis-
criminatory charges, terms and conditions for interconnection to for-
eign domestic carriers facilities for termination and origination of
international services; (4) timely and nondiscriminatory disclosure of
technical information needed to use or interconnect with carriers’ fa-
cilities; (5) the protection of carrier and customer proprietary infor-
mation; and (6) whether an independent regulatory body with fair and
transparent procedures is established to enforce competitive safe-
guards.

d. Other “Public Interest” Factors

The Commission also held, however, that it would consider several
other “public interest” factors, in addition to its ECO test, that might “weigh
in favor of, or against, authorizing a foreign carrier to serve destination
countries where [such carrier] has market power.” 3 Accordi ng to the Com-
mission, there may be occasions when the public interest requires that these
additional factors actualy override an ECO determination to either allow or
deny entry.” These factors included, inter alia, (1) “the general significance
of the proposed entry to the promotion of competition in the U.S. communi-
cations market”; (2) as discussed more fully infra, and perhaps most in-
flammatory to the international community, any “national security, law en-
forcement, foreign policy, and trade concerns raised by the Executive
Branch”; and (3) the “ presence’—»but not an absolute requirement of—cost-
based accounting rates.”

e. Accounting Rate Issues

One of the most significant aspects of the FCC's ECO Order was that
it would not require the presence of cost-based accounting rates as a precon-
dition of entry. Quite to the contrary, the Commission was of the opinion
that requiring the presence of cost-based accounting rates “could preclude

72. 1d. para. 40.
73. 1d. para. 61.
74. 1d. para. 62.
75. 1d. (emphasis added).
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otherwise qualified candidates from competing in the U.S. international
services market. It would become, in effect, a barrier to market entry. Such
a result would be contrary to [its] objective of encouraging competitive
entry and, thereby, reducing industry concentration on both ends of U.S.
international routes.”® In fact, the FCC argued that

[a]ldditional competition should produce service alternatives and price

competition in the U.S. market which should in turn stimulate U.S.

outbound demand. This, in turn, will make foreign carriers more

amenable to further reducing their accounting rates, in that they will
ex_perience less of alossin settlement revenues. This reduces the per
minute settlements burden on U.S. consumers.

Moreover, the Commission specifically rejected the argument that, ab-
sent a requirement of cost-based accounting rates, a U.S. affiliate of a for-
eign carrier would be able to price its services without the full cost of set-
tlements with its foreign parent and, thereby, would have some kind of
anticompetitive advantage (in this docket, an aleged price squeeze) over
other unaffiliated U.S. carriers.”® The Commission gave several reasons to
support this conclusion. First, the Commission stated outright that it was

not convinced that dominant foreign carriers can set the “input™ ac-

counting rate level unilaterally. These rates are established by nego-

tiation between a U.S. and foreign carrier. Competitive pressures
from end users and carriers, as well as [its] International Settlements

Policy, have strengthened the position of U.S. carriers during ac-

;:_ounti7gg rate negotiations, and [it] expect[s] this trend will con-

inue.

Second, the FCC explained that “[e]ven assuming arguendo that a
dominant foreign carrier can unilaterally set an accounting rate, a squeeze
will not succeed if the high price of a particular input can be offset by lower
prices for other inputs, or economies of scale and scope, or other efficien-
cies.”® Where such offsets are possible, “the integrated firm will have little
or no ability to inflict substantial harm on competitors via a squeeze.”81
Moreover, “the affiliated U.S. carrier must maintain low prices and high ac-
counting rates over a sufficiently long time period so as to inflict substantial
economic harm to competitors.”®

Third, because the FCC found that no party had demonstrated conclu-
sively under the record of this proceeding that “above-cost accounting rates

76. 1d. para. 67 (emphasis added).
77. 1d. (citation omitted).

78. 1d. para. 68.

79. 1d. para. 69 (emphasis added).
80. Id. para. 70.

81. Id.

82. Id.
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on particular routes where a carrier has an affiliate on the foreign end real-
istically jeopardize the ability of unaffiliated carriers to compete on those
routes or in the U.S. international services market as a whole,” the FCC
found that “the possibility of such harm is [actually] outweighed by the
benefits of additional price and service competition that will result from
further U.S. market entry.”®

f.  Joint Marketing Agreements

The Commission was aso concerned about the competitive effects of
“global aliances.” On one hand, the Commission specifically refused to ap-
ply its ECO test to both exclusive and nonexclusive nonequity arrangements
between a U.S. internationa carrier and a foreign Post, Telegraph, and
Telephone Administration (PTT) because the Commission found that “for-
eign carrier participation in such alliances did not congtitute entry into the
U.S. international services market as a common carrier.”® Moreover, the
Commission held that application of the ECO test in such circumstances
could actually have negative consequences, as “[s|uch an application could
deny U.S. consumers the competitive benefits of the services of such ali-
ances and would do little to open foreign markets.”® Indeed, the Commis-
sion specificaly recognized that such non-equity arrangements can actually
attenuate the potential for collusive conduct because while “[n]on-equity ar-
rangements can provide afinancial incentive for carriers to act jointly in the
pursuit of marketing objectives. . . neither carrier [will derive] a direct fi-
nancial benefit with respect to the other’ s telecommunications operations.” ®°

On the other hand, however, the Commission found no evidence “to
contradict the conclusion that exclusive co-marketing or other agreements
affecting the provision of U.S. basic internationa services pose an unac-
ceptable risk of anticompetitive harm where the agreement is between a U.S.
carrier and a dominant foreign carrier.”® The Commission held that it
would “view such exclusive agreements as within the scope of the ‘no exclu-

83. 1d. As explained more fully infra, the significance of the Commission’s specific
refusal to require cost-based accounting rates as a precondition of entry cannot be under-
stated. Much to the dismay of the international community, while the FCC has steadfastly
insisted on retaining the “national security, law enforcement, foreign policy and trade con-
cerns raised by the Executive Branch” component of its public interest inquiry, political
pressure subsequently fueled these fires by convincing the FCC to reverse completely its
decision not to require cost-based accounting rates as a precondition to entry. As discussed
more fully infra, the FCC announced in its Foreign Participation proceeding that the
United States will now charge an entry fee—i.e., the FCC's “benchmarks’ condition.

84. Id. para. 95 (citation omitted).

85. Id. (citation omitted).

86. Id.

87. Id. para. 255.
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sive arrangements condition [it has] placed on numerous Section 214
authorizations and cable landing licenses.”® This condition requires that
“[the] carrier shall not acquire or enjoy any right for the purpose of handling
or interchanging traffic . . . that is denied to any other U.S. carrier.”®
The Commission also held that it would “view such exclusive agree-
ments as prohibited by the specia concessions prohibition apSEJIied to for-
eign-affiliated U.S. carriers under Section 63.14 of [its] rules.” 0 According
to the Commission, it would
continue to enforce these provisions to prohibit any exclusive co-
marketing agreement or joint venture between a U.S. and a dominant
foreign carrier that, either on its face or in practice, grants exclusive
rights to the U.S. carrier for the provision of basic telecommunications
services originating or terminating in the United States.
However, the Commission also stated that it would ook

favorably on requests to waive these provisions where the U.S. carrier
can demonstrate that its allied foreign carrier lacks market power, i.e.,
the ability to discriminate among U.S. international carriers in the
provision of bottleneck services or facilities used to terminate U.S.
international traffic.

g. Trade and the *“Public Interest”

Finally, the Commission made clear that it had jurisdiction to adopt an
ECO analysis under both Section 214 and Section 310(b)(4) of the Commu-
nications Act.*® Moreover, the Commission reasoned that its ECO paradigm
is “congistent with [its] responsibilities under the Clayton Act to consider
anticompetitive issues under the public interest standard.”** First, the Com-
mission rejected commenters arguments that it was adopting nothing more
than a naked trade reciprocity requirement under Section 214.% In the
Commission’s words, it was “not adopting a reciprocity requirement” but
was, instead, simply “adopting a public interest analysis that is comprised,
in part, by an effective competitive opportunities analysis for those Section
214 applications filed by U.S. carriers affiliated with foreign carriers that
have the ability and incentive to discriminate against unaffiliated U.S. carri-
ers, thereby harming U.S. consumers and businesses”* The Commission

88. Id.

89. Id. (citation omitted).
90. Id. (citation omitted).
91. Id.

92. Id.

93. Id. para. 222.

94. 1d. (citation omitted).
95. Id. para. 227.

9. Id.
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reasoned that it did not formulate this policy paradigm “to secure open mar-
kets as an end in itsalf, but rather to ensure that U.S. consumers and busi-
nesses redlize the benefits of effective comgloetition in the provision of their
international telecommunications services”*’ In support of this position, the
Commission reasoned that “effective competitive opportunities on the for-
eign end of U.S. internationa routes are necessary to limit the potential for
anticompetitive conduct by foreign carriers and to ensure that their entry
promotes rather than hinders competition in the U.S. international services
market.”® Thus, concluded the Commission, “[t]he fact that Congress did
not require us to consider specifically the openness of foreign markets under
Section 214 in no way implies that this factor is not relevant under the
broader concept of the public interest, convenience and necessity.”

Second, the Commission also concluded that the ECO test is a “per-
missible component” of the public interest analysis required by Section
310(b)(4) of the Communications Act.*® According to the Commission, un-
der Section 1 of the Communications Act, it has

a general mandate to promote the availability to U.S. consumers of a

“rapid, efficient, Nation-wide and world-wide wire and radio commu-

nication service with adequate facilities at reasonable charges,” and a

specific mandate under Section 310(b)(4) to allow foreign investment

above the benchmark level unless the Commission determines that the

investment is inconsistent with the public interest.'*
Thus, reasoned the Commission, the ECO test will “promote increased com-
petition in the U.S. telecommunications market, thus furthering the public
interest by reducing rates charged to consumers, increasing the quality of
services, and mcoura%i ng the development of new and innovative services
for U.S. consumers.” % Moreover, the Commission rejected arguments that
in adopting the ECO test, the Commission was, in fact, engaging in trade is-
sues which are outside the Commission’s mandate. According to the Com-
mission, the ECO paradigm “is fully consistent, not only with [its] responsi-
bility to promote the U.S. public interest, but also with the responsibility of
the Executive Branch to formulate and execute U.S. international trade
policy.”

Of course, keeping with the trade-centric theme of this Order, the FCC
specifically declined to apply its ECO test to U.S. carriers investments

97. Id.
98. Id.
99. Id. (citation omitted).
100. Id. para. 238.
101. Id. (citation omitted).
102. Id.
103. Id. para. 239 (emphasis added).
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overseas because, in the Commission’s words, “such scrutiny would not
further the goals underlying this proceeding.” 1%% 1 the Commission’s view,
although “a substantial investment by a U.S. carrier in a dominant foreign
carrier may raise competition concerns with respect to traffic between the
foreign country and the United States, there are established Commission
rules and policies, as well as antitrust laws, that address such concerns.”*®
As such, the Commission stated that while it has “confidence”’ in its own
ability to address any such competitive concerns with its own safeguards,
including its dominant carrier safeguards, it lacked such confidence in other
regulators’ ability to regulate to the same standard of excellence over issues
outside the FCC's jurisdiction.’® Moreover, the Commission professed that
it did “not want unnecessarily to impede the flow of U.S. telecommunica-
tions carriers investment and entry into foreign markets.” %’ In the FCC's
opinion, the “presence of U.S. carriers not only benefits those carriers U.S.
customers, but also may foster liberalization efforts.”*®® Why? Because, in
the FCC’s view, “such a restriction on U.S. investment in foreign carriers
would be tantamount to an export control and would be di rectl(}/ contrary to
long-standing U.S. policy in favor of U.S. investment abroad.”*®

The FCC further argued that it was wholly appropriate for it to apply a
different regulatory approach to U.S. carrier investment in foreign carriers
because its ECO anaysis distinguishes between U.S. carriers and foreign
carriers for three separate reasons. First, “the same anticompetitive concerns
[did not] exist where a U.S. carrier invests in a foreign carrier as where a
foreign carrier invests in a U.S. carrier.” ™™ In circumstances where “a U.S.
carrier has a substantial investment in a dominant foreign carrier and uses
its influence over the foreign carrier to abtain an anticompetitive advantage
on the affiliated route,” the FCC has “jurisdiction over the U.S. carrier,
through its licenses and authorizations in the United States, to redress its be-
havior,” but in contrast, “where a dominant foreign carrier has a substantial
investment in, and influence over, a U.S. carrier, [it did] not have similar ju-
risdiction over the foreign carrier, through its foreign licenses and authori-
zations, to redress any anticompetitive use of its bottleneck facilities” ™™
Second, the FCC argued that applying its ECO analysis to “a U.S. carrier

104. 1d. para. 103 (citation omitted).
105. Id. para. 105 (citation omitted).
106. Id. (citation omitted).

107. 1d.

108. Id.

109. Id.

110. Id. para. 106.

111, 1d.
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seeking to invest abroad would be contrary to U.S. policy.”**? Finally, the
FCC maintained that any application of the ECO analysis “to a U.S. carrier
inv&sto3r smply would not serve the market opening goals of this proceed-

»n 11

ing.
4. International 214 Streamlining Proceeding**

In this docket, the Commission proposed to eliminate unnecessary
regulatory burdens on internationa nondominant carriers in light of the
“dramatic growth in international competition”**®> and international facili-
ties."*® As such, the Commission concluded that it was no longer appropriate
to require nondominant carriers to obtain an additional Section 214 authori-
zation to acquire or lease capacity on noncommon carrier facilities, as well
as to add circuits on these facilities™’ The Commission stated that “the
public interest would be served by expanding the types of global Section 214
applications digible for processing to include those [applications] filed by
U.S. carriers with foreign affiliations.” **® However, the FCC cautioned that,
in its view, the public interest would only be served “so long as the applica-
tions [were] tailored such that they [did] not request authority for service on
routes where applicants [had] affiliations with foreign carriers,” and the
Commission had not made “a determination that the affiliate [lacked] market
power in the destination market.”**°

Similarly, the Commission held “that a foreign-affiliated U.S. car-
rier . . . should be treated no differently than a U.S. carrier without foreign
affiliations to the extent the affiliated carrier [sought] authority to serve
routes where it [was] not affiliated with a foreign carrier with market

112. 1d.

113. 1d.

114. Streamlining the Int'l Section 214 Authorization Process and Tariff Requirements,
Notice of Proposed Rulemaking, 10 F.C.C.R. 13,477, 2 Comm. Reg. (P & F) 2191 (1995)
[hereinafter Streamlining NPRM], Report and Order, 11 F.C.C.R. 12,884, 2 Comm. Reg.
(P & F) 857 (1996) [hereinafter Streamlining Report and Order].

115. Streamlining NPRM, supra note 114, para. 1.

116. In fact, the Commission noted that between 1988 and the time of this proceeding,
there was “no shortage of common carrier facilities as competition in satellite and cable
capacity [had] increased greatly on most routes” and in al major regions (Atlantic, Pacific,
American Caribbean). See id. para. 25 & n.30. The Commission further noted that in re-
cent years, there had been “alarge increase in submarine cable transmission capacity to all
major markets” and that “many new competitors [had] entered these markets.” Id. para.
29. Additionally, over the last severa years, the FCC found that “AT&T routinely [had]
filed applications to convey transmission capacity in submarine cables,” none of which had
been “opposed, commented on by a third party or denied.” Id.

117. 1d. para. 26.

118. Streamlining Report and Order, supra note 114, para. 11.

119. 1Id.
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power.” ' Again, the Commission held that those “applications should be

specifically tailored . . . to ask for limited global authority to provide service
to points where either the carrier does not have affiliations, or [the Commis-
sion] has previoudy determined that its affiliate does not possess market
power in the destination market.”*** Finally, the Report and Order directed
the International Bureau to maintain an exclusion list that identifies any re-
strictions on providing service to particular countries or using facilities and
whe:tlrzger Section 214 authority is needed for these countries and/or facili-
ties.

5. Summary and Anaysis

The Orders analyzed above in Part 111.A.3 demonstrate a clear and
wholly improper shift in U.S. government prlorltlee toward protecting com-
petitors rather than competition (i.e., consumers) ® Indeed, even though
International Competitive Carrier focused on the ability of AT& T srivas
to abtain an operating agreement with a foreign correspondent, the FCC did
not attempt to force foreign markets open for the benefit of these carriers.
By adopting a naked reciprocity approach as a precondition of foreign entry
in ECO, however, the FCC improperly changed its policy objectives of
IMTS regulation from ensuring that U.S. carriers charge U.S. consumers
just and reasonable rates, to acting as a wholly-owned subdivision of the
U.S. Trade Representative and the Executive Branch to promote interna-
tional trade for the benefit of these very same carri arst?

As explained below, the FCC often makes use of its broad “public in-
terest” standard as support for its various IMTS policy initiatives. With the
rise of naked trade concerns as a primary emphasis of these policy initia-
tives, the question of whether or not trade may be a legitimate public interest
factor must therefore be resolved. While the Commission has stated that
trade may be a permissible component of the public interest standard, estab-
lished lega precedent and economic theory indicate a contrary conclusion.

120. Id. para. 12.

121. 1d.

122. 1d. para. 17.

123. See discussion supra Part 111.A.3.

124. See Spiwak, The Search for Meaningful Definitions, supra note 2, at 36 n.95 (cit-
ing Reed Hundt & Charlene Barshefsky, FCC Isn’t Backpedaling on Telecommunications
Deal, N.Y. TimEs, Aug. 17, 1997, at F36 (“FCC will continue to show deference to the
executive branch on matters concerning foreign policy and trade . . .” and the “executive
branch fully supports this view.”)). As | have observed in the past, such a statement is
redly quite interesting, given the fact that the FCC is supposed to be an independent
regulatory agency. See id. at 18. As an additional anecdotal postscript, proponents of this
hypocrisy continue to spout this view to this day.
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It is very important to remember that, as a general proposition, eco-
nomic regulation and trade policy seek to promote very different goas. An-
titrust and regulatory policy appropriately focuses on consumers—not com-
petitors.*®> Trade policy, on the other hand, by its very definition seeks to
promote competitors (i.e., competitors of the “domestic’ sort). Thus, while
antitrust is certainly one of a number of policies affecting international trade,
the various national trade policies (which very often are not even in harmony
with each other) may at times be in tension with antitrust policies.**® Ac-
cordingly, because economic regulators have the responsibility to maximize
consumer welfare, and therefore these regulators—just like under antitrust
jurisprudence—are similarly not at liberty to subordinate the public interest
to the interest of equalizing competition among competitors, trade consid-
erations correspondingly should not be a legitimate public interest factor in
regul atory decision-making.**’

By tragically becoming “captured” by the Executive Branch—rather
than fighting to maintain its independence—the FCC took its first giant step
in dislodging the dominant carrier paradigm from its analytical anchors es-
tablished in the domestic Competitive Carrier and International Competi-
tive Carrier proceedings, the FCC made fina divorce from any analytica
foundation in the adjudications and rulemakings discussed infra. Indeed, by
removing the analytical underpinnings of the dominant carrier paradigm, the
FCC has now apparently turned the concept of dominance into a regulatory
term of convenience—in other words, the terms “market power,” “anticom-
petitive,” and “dominant” now essentially boil down to nothing more than
the intellectual equivalent of “I don't like you.”*®

While such an approach may make great press release headlines, the
reality is that any argument that reciprocity can actualy improve consumer
welfare is specious at best. Over 200 years ago, Adam Smith, in his classic
treatise THE WEALTH OF NATIONS, powerfully demonstrated that whenever
government attempts to coordinate the efforts of entrepreneurs, such policies
amost invariably discourage economic growth and reduce economic

125. See, e.g., Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977)
(quoting Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962)); Hawaiian Tel. Co.
v. FCC, 498 F.2d 771, 775-76 (D.C. Cir. 1974); SBC Comm., Inc. v. FCC, 56 F.3d 1484,
1491 (D.C. Cir. 1995) (citing W.U. Tel. Co. v. FCC, 665 F.2d 1112, 1122 (D.C. Cir.
1981) (“equalization of competition is not itself a sufficient basis for Commission ac-
tion™)).

126. See ABA SECTION OF ANTITRUST LAw, ANTITRUST LAw DEVELOPMENTS 991 (4th
ed. 1997).

127. Spiwak, The Search for Meaningful Definitions, supra note 2, at 16.

128. Id. at 25 n.15.



9- SPIWAKMAC13 03/09/99 5:05 PM

Number 1] SURVEY OF FCC INTERNATIONAL POLICY 139

well-being. Smith called this system “mercantilism.”*?° Indeed, given certain

economic redlities, it is quite unclear how, in the long run, American con-
sumer welfare will be enhanced by reciprocity. For example, by essentialy
adopting a “reciprocity” analysisin favor of an accurate economic anaysis,
a “reciprocity” approach actually creates—rather than eliminates—signifi-
cant barriers to entry for both new firms into U.S. domestic telecommunica-
tions markets and U.S. firms into foreign markets. Specifically, by adopting
an aggressive “America First” approach, both foreign governments and car-
riers will probably have a (if not exacerbating an existing) substantial disin-
centive to engage in good faith negotiations with U.S. carriers to enter their
home markets (which, paradoxically, is supposed to be the whole goa of
such an approach in the first place).® As noted above, cultivating foreign
recalcitrance is precisely the one thi n? that the FCC's IMTS policies have
managed to accomplish successfully.*®

129. Adam Smith concluded that mercantilism

retards, instead of accelerating, the progress of the society towards real wedth
and greatness; and diminishes, instead of increasing, the real value of the annual
produce of its land and labour [because of] . . . two basicreasons. . .: a
tendency of special interests to turn government programs to their own narrow
advantages, and a tendency of joint business efforts to result in collusion to re-
duce output and raise prices, especialy when government willingly permits such
collusion. [As such, athough] “the law cannot hinder people of the same trade
from sometimes assembling together, it ought to do nothing to facilitate such as-
semblies; much less to render them necessary.”

James C. Miller, et. a., Industrial Policy: Reindustrialization Through Competition or

Coordinated Action?, 2 YALEJ. oN REG. 1, 5 (1984) (citations omitted).

130. Spiwak, The Search for Meaningful Definitions, supra note 2, at 19; see also Hal-
prin, supra note 3, at F13 (FCC simply “wants to keep its ability to treat foreign carriers
worse than its own domestic carriers—though this is exactly what the United States and 68
countries promised in Geneva not to do.” Id. This policy will “delay other nations' entry
into our market by months, if not years, while allowing identical investments by United
States carriers to proceed immediately. Free trade delayed is free trade denied.” Id. (em-
phasis added)).

131. See Scott Blake Harris, Why the EC Has Got Its Priorities All Wrong, Comm. WK.
INT'L, Jan. 19, 1998, at 9, where the former (and inaugural) Chief of the FCC's Interna-
tional Bureau lambasted the European Commission for suggesting the need for a Euro-
pean-wide approach to licensing and other basic regulatory issues. In Mr. Harris' pur-
ported expert opinion, the “EC has a very long way to go before it could possibly be
qualified to act as a regulator. Indeed, it would need radically to reorient its thinking so
that it focuses more on fairness and openness, and less on industrial policy.” 1d. In fact,
Mr. Harris appears shocked at the notion that a regulator, in particular the European
Commission and Directorate General XII1—would apparently “consider the promotion of
European industry to be the motivating rationale for competition and open markets.” Id.
This view, admonished Mr. Harris, “squarely conflicts with the role of a regulator, which
is to bring consistency, fairness, and openness to the decision-making process.” Id. (em-
phasis added). To help guide our European friends, therefore, Mr. Harris suggested that
the European Commission look to the FCC as the very model of a pareto optimal regula-
tory body. For example, Mr. Harris noted that as “a regulatory agency, the FCC is not al-
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Moreover, international commerce, by its very definition, raises far
more investment risks than domestic commerce does (e.g., different or inef-
fective legal systems, political graft, retroactive or post-hoc “windfal”
taxes, etc.).132 As such, the prices for international goods that require the in-
vestment of substantial sunk costs are usually higher in order to reflect this
risk.*** An aggressive trade approach, therefore, merely exacerbates the pos-
sibility that a foreign country may, in an act of trade retaiation, “national-
ize" a U.S. firm's sunk assets—often without any adeguate compensation.
This “uncertainty” can raise prices for U.S. consumers in two ways. First,
the greater the risk, the higher a U.S. firm's cost of capital becomes; as a
firm's cost of capital becomes higher, end-prices for consumers increase.
Second, as risk increases, a U.S. firm will have a greater incentive to raise
its prices to ensure that it can recover its costs in the shortest time possi-
ble.** It would seem, therefore, that “FCC” should not stand for “Facilitat-
ing Cartels and Collusion.”**

B. Accounting Rates and the Commission’s International
Settlements Policy Pre-WTQO: The Expansion of Neo-
Mercantilism

1. Genera Background

As highlighted passim, some of the more prominent economic distor-
tions of the IMTS market are above-cost accounting rates and “whipsawing”
among U.S. carriers by foreign monopolists. To mitigate the latter distor-
tion, the Commission, inter alia, developed an International Settlements
Policy (ISP) for IMTS service. The ISP is designed to prevent foreign mo-
nopolies from using their market power to obtain discriminatory accounting

lowed to play favorites. It must treat [foreign firms] no better, and no worse, than it treats
other [domestic] applicants.” 1d. Most importantly, argued Mr. Harris, is that “the FCC
cannot strike deals with other governmental agencies favoring” either domestic or foreign
firms. 1d. Thus, concluded Mr. Harris,
[t]o put it mildly, such trade-offs have no place at any regulatory agency. Let's
hope this is just a misunderstanding. But do not be shocked if it is not. The EC
still thinks its role is to protect European industry, and its respect for independ-
ent regulatory processes seems to be mere talk. . . . If it ever hopes to be a regu-
lator—or have respect from regulators—the EC must understand that the fair and
open application of rules to facts is what regulators do. Looking out for “client”
industrial interests is not.
| believe the correct legal and economic term to describe accurately this argument can be
summarized in one word—" chutzpa.”
132. Spiwak, The Search for Meaningful Definitions, supra note 2, at 19.
133. Id.
134. 1d.
135. Id. at 34 n.73.
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rate concessions from competing U.S. carriers (hence the phrase “whipsaw-
ing”). To accomplish this goal, the ISP basically ensures: (1) the equal divi-
sion of accounting rates; (2) nondiscriminatory treatment of U.S. carriers,
and (3) proportionate return of inbound traffic."*

As far as lowering above-cost accounting rates (and eliminating the
huge outpayment flows they create), the Commission has over the years at-
tempted to formulate a wide variety of regulatory strategies to accomplish
this god. Primarily, these policies have attempted to actively promote meth-
ods of providing or accessing services that vary from the traditional corre-
spondent relationship. For example, the Commission has allowed resae of
international private lines to provide switched service™’ call-back,™*®
switched hubbing,"* and country-direct services** While the Commission
has recognized that these “alternative routing practices have put downward
pressure on accounting rates and on foreign calling prices,” these practices
ultimately do not resolve how to decrease substantialy the out-flow of
above-cost accounting rates created by traffic imbalances under the existing
system.™*! For example, while country-direct services inflate the settlements
deficit by converting foreign-originated traffic into U.S.-billed calls (which
is good for consumers), “U.S. carriers nevertheless embrace this service not
only because it enhances their service offerings, but also because it may in-

136. See Implementation and Scope of the Int'l Settlements Pol'y for Paralel Int'l
Comm. Routes, Report and Order, 51 Fed. Reg. 4736 (1986), modified in part on recons.,
2 F.C.C.R. 1118, 62 Rad. Reg. 2d (P & F) 408 (1987) [hereinafter ISP Report and Order],
further recons., 3 F.C.C.R. 1614, 64 Rad. Reg. 2d (P & F) 956 (1988). See also Regulation
of Int’l Accounting Rates, Phase |, Report and Order, 6 F.C.C.R. 3552, 69 Rad. Reg. 2d (P
& F) 241 (1991), on recons., 7 F.C.C.R. 8049, 71 Rad. Reg. 2d (P & F) (1992). The
FCC's ISP aso requires U.S. carriers to file copies of all contracts, agreements and ar-
rangements that relate to the routing of traffic and the settlement of accounts.

137. See Regulation of Int'l Accounting Rates, Phase Il, First Report and Order, 7
F.C.C.R. 559, para. 8, 70 Rad. Reg. 2d (P & F) 156 (1991). See also Market Entry and
Reg. of Foreign-affiliated Entities, Report and Order, 11 F.C.C.R. 3873, paras. 157-61, 1
Comm. Reg. (P & F) 459 (1995) [hereinafter Market Entry Report and Order].

138. “Call-back enables a customer in one country to access a diatone in another coun-
try and carriers to bill customers at the latter country’s collection rate.” Policy Statement
on Int'l Accounting Rate Reform, Policy Statement, 11 F.C.C.R. 3146, para. 12 n.8, 2
Comm. Reg. (P & F) 182 (1996) (citations omitted) [hereinafter Int’l Accounting Policy
Statement].

139. “Switched hubbing refers to the routing of U.S. switched traffic over U.S. interna-
tional private lines, whether resold or facilities-based, that terminate in equivalent coun-
tries and then forwarding that traffic to a third, non-equivalent country by taking at pub-
lished rates and reselling the international service of a carrier in the equivalent country.”
Id. para. 12 n.9 (citation omitted).

140. “Country direct enables international calling card holders traveling in a foreign
country to call an international toll free number and gain direct access to an operator and
the calling prices of their home country.” Id. para. 12 n.10.

141. 1d. para. 12.
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crease their market share of outgoing traffic and entitle them to a larger flow
of lucrative incoming traffic under [the FCC's] proportionate return
rules.”

Faced with this Faustian dilemma of having to choose between pro-
moting consumer welfare or substantial industry pressure to reduce the out-
payment flow, the Commission chose the latter and decided that it was time
to take a more aggressive approach to the above-cost settlement rate prob-
lem. Starting in 1996, and leading right up to the WTO Agreement (and, as
discussed infra, even after the conclusion of the WTO Agreement), the FCC
decided it would fight foreign monopoly power with the substantial monop-
sony or, more accurately, “bargaining” power of the United States—that is,
it would set (and essentialy give foreign carriers no opportunity to refute)
the maximum rate at which U.S. carriers could pay foreign correspondents
under the settlement-of-accounts regime.

2. TheFCC's January 1996 Policy Statement on Accounting Rate
Reform™*®

In this Policy Statement, the Commission argued that under current
market conditions, there was a clear need to establish new benchmark set-
tlement rates for IMTS service.* The Commission determined that, in its
view, “the traditional system of bilateral correspondent services and
above-cost accounting rates has slowed progress toward competitive mar-
kets [because] this system unnecessarily restrains the development of com-
petition in the supply of services and their pricing.”** The Commission
further found that this performance is “especialy true in a digita world
where technological advances are rapidly reducing the costs of providing
service, yet above-cost accounti n% rates prevent consumers from getting the
full benefit of these reductions.”**

Paying the monopsony card, the Commission announced that “U.S.
consumers are the largest users of international telecommunications serv-
ices”™’ For virtualy al countries, the Commission noted that “a greater
number of calls originate in the United States than are terminated here” and,
because originating carriers make settlement payments to terminating carri-
ers, “U.S. carriers pay substantial sums to foreign carriers. To the extent
that accounting rates exceed the actual cost of terminating an international

142. 1d.

143. 1d.

144. 1d. para. 43.

145. 1d. para. 8 (citation omitted).
146. 1d.

147. 1d. para. 9.
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cal,” the Commission reasoned that this payment is nothing more than “a
substantial subsidy” to the foreign carrier.**

In support of this conclusion, the Commission cited to a variety of
data. For example, the Commission noted that “[b]etween 1985 and 1994,
U.S. carriers paid $26 billion in settlement payments to foreign carrierd,
and] as much as one haf of these payments may have exceeded the actual
costs of terminating calls.”**? The Commission found that “[t]his subsidy
adds significantly to the cost of providing service and results in higher U.S.
caling prices’ and is exacerbated as additional foreign carriers become
global carriers.*®® Accordi ng to the Commission, because accounting rates
remain “significantly above the cost of originating and terminating interna-
tional telephone calls” such that “the ever-increasing number of U.S-
originated calls and the growing disparity between U.S.- and foreign-billed
minutes have resulted in a dramatic increase in U.S. net settlement outpay-
ments’ (specifically, since 1985, “the net settlement outpayment has quad-
rupled, reaching over 4.3 billion dollarsin 1994”).""

As such, the Commission held that while “a competitive global market
might still yield a net U.S. deficit, . . . a substantial part of the current set-
tlements outpayments is the result of economically inefficient accounting
rates and monopoly pricing practices for consumersin foreign markets.” 152

3. “Flexibility” Order™®

In this Order, the Commission stated that it wanted to attempt to es-
tablish “a more flexible framework for regulating international accounting
rates, . . . [thereby] creat[ing] or replicat[ing] market-based incentives and
prices for both suppliers and consumers of international telecommunications
service.”™™ To achieve this goal, the Commission stated that it would “per-
mit, subject to certain competitive safeguards, aternative payment arrange-
ments that deviate from [the Commission’s] ISP between any U.S. carrier

148. 1d. (citation omitted).

149. 1d. (citing Regulation of Int'l Accounting Rates, Phase I, Second Report and Or-
der and Second Further Notice of Proposed Rulemaking, 7 F.C.C.R. 8040, para. 18 &
n.40, 71 Rad. Reg. 2d (P & F) 868 (1992)).

150. Int’l Accounting Policy Statement, supra note 138, para. 9.

151. Id. para. 16.

152. 1d. (citations omitted). Not to appear too maudlin, however, the Commission pro-
vided a back-handed compliment to the rest of the international community, noting that
some significant, procompetitive changes had in fact occurred in the global communica-
tions market in recent years as a result of technological innovations, privatization, regula-
tory reform, and evolving national market conditions. Id. paras. 29-30.

153. Regulation of Int'l Accounting Rates, Fourth Report and Order, 11 F.C.C.R.
20,063, 5 Comm. Reg. (P & F) 452 (1996) [hereinafter Flexibility Order].

154. 1d. para. 13 (citation omitted).
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and any foreign correspondent in a country that satisfies the [ECO] test.”**°

Moreover, the Commission stated that it

[would] also consider alternative settlement arrangements between a

U.S. carrier and a foreign correspondent in a country that does not

satisfy the ECO test, where the U.S. carrier can demonstrate that de-

viation from the ISP [would] promote market-oriented pricing and
competition, wlr%ige precluding abuse of market power by the foreign
correspondent.

Specifically, the Commission stated that while it believed that “the
ECO test provides an effective measure of whether sufficient competitive
conditions exist in a foreign market to warrant flexibility in the ISP,” it rec-
ognized that “departures from the ISP may be justified in some circum-
stances where the ECO test [was] not satisfied.” >’ For example, suggested
the FCC, “a departure from the ISP [might have been] warranted where a
non-dominant U.S. carrier sought to negotiate an alternative arrangement
with a foreign entity that [did] not have economic market power in aforeign
market, or where a forei(IJn regulator guarantees cost-based interconnection
for international traffic.”™® In such cases, reasoned the Commission, “the
potential for abuse of market power by a foreign carrier to the detriment of
U.S. carriers would [have been] constrained, and aternative settlement ar-
rangements [might have] foster[ed] competition and benefitfed] U.S. con-
sumers.”**° The Commission therefore stated that it would consider “alter-
native settlement arrangements between a U.S. carrier and a foreign
correspondent in a country that did not satisfy the ECO test where the U.S.
carrier [demonstrated] that deviation from the ISP [would] promote market-
oriented pricing and competition, while precluding abuse of market power by
the foreign correspondent.”**®°

Notwithstanding the above, the Commission was concerned neverthe-
less that “alowing carriers with a significant share of the market to negoti-
ate aternative arrangements [might] have unanticipated anticompetitive ef-
fects in the U.S. market for IMTS services”'® For example, the
Commission reasoned that “dramatic and sudden shifts in return traffic
away from a U.S. carrier might impede that carrier’s abilitg/ to compete ef-
fectively in the IMTS market, at least in the short term.” 162 Moreover, the

155. Id. para. 2 (citation omitted).
156. Id.

157. 1d. para. 40.

158. Id.

159. Id.

160. Id.

161. Id. para. 44.

162. Id.
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Commission believed that there might be circumstances under which either:
(a) “aforeign carrier with a significant share of its market [might] have the
ability and incentive to misuse its market power to discriminate against U.S.
carriers, notwithstanding the existence of effective competitive opportunities
in the foreign market”; and/or (b) “a U.S. carrier with a significant share of
the market [might] be in a position to extract anticompetitive special conces-
sions from foreign carriers to the detriment of other U.S. carriers”*® As
such, if carriers seek flexibility from the ISP, the Commission stated that it
would reguire: (1) U.S. carriers to file with the Commission “a copy of all
aternative settlement arrangements affecting more than either twenty-five
percent of the outbound traffic on a particular route or twenty-five percent
of the inbound traffic on a particular route” that would be made public; and
(2) that “any alternative arrangement that affects more than twenty-five per-
cent of the outbound traffic or twenty-five percent of the inbound traffic on a
particullg route not contain unreasonably discriminatory terms and condi-
tions.”

4. Settlement Rate “Benchmarks’ Notice of Proposed
Rulemaking™®

Soon after the penultimate round of WTO negotiations disintegrated
and two months before the final February Accord was concluded, the United
States apparently decided to push its negotiating hand by announcing that it
was strongly considering a unilateral proposal to establish benchmark set-
tlement rates for U.S. carriers—regardless of the contractual settlement rate
agreements already in force between U.S. carriers and their foreign corre-
spondents. The Commission reasoned that such unilateral action was neces-
sary because under the traditional accounting rate system, most “ settlement
rates greatly exceed the underlying costs of providing the service in question,
i.e.,, terminating an international call.”**® Indeed, the Commission found that
“[i]t is not unusual for settlement rates to be between five and ten times a
reasonable estimate of the underlying cost of terminating an international
call.”**" As such, reasoned the Commission, “[sJuch significantly inflated
settlement rates represent a major subsidy from U.S. consumers, carriers
and their shareholders to foreign carriers and raise prices for international
services to U.S. consumers many times above the costs of providing those

163. Id.

164. 1d. para. 45.

165. International Settlement Rates, Notice of Proposed Rulemaking, 12 F.C.C.R. 6184,
9 Comm. Reg. (P & F) 2005 (1996) [hereinafter Int’l Settlement Rates NPRM].

166. Id. para. 7.

167. Id. (citation omitted).
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services.” ¥ Moreover, the Commission found that such rates “also distort

IMTS market performance and restrict market growth.”*°

Once again, the FCC argued that the most egregious competitive dis-
tortions were those distortions

flowing from above-cost settlement rates when a foreign carrier col-

lecting those rates is able to send its switched service over resold in-

ternational private lines into the United States, but U.S. carriers are
unable to send their traffic over private Iine_ﬁ in the reverse dirle7ction,

and must continue to pay arelatively expensive settlement rate.

The Commission believed that because

foreign carriers could use the subsidy embedded in above-cost settle-

ment rates to cross-subsidize an affiliate providing international serv-

ices in the U.S. market . . . aforeign carrier's U.S. affiliate could af-

ford to price its services in the U.S. market below the costs of

providing those services because its foreign parent would be earning

sgttztz%g}ial subsidies from terminating traffic at above-cost settlement

rates.

In the Commission’s opinion, however, “if aforeign carrier [was] collecting
cost-based settlement rates, or if its ability to collect above-cost settlement
rates [was] constrained by the existence of effective competition in its home
market, concerns about anticompetitive behavior [would] be significantly
diminished.”*"?

To mitigate these market distortions, therefore, the Commission pro-
posed, inter alia, to condition various types of authorizations to provide
U.S. international services to address the potential market distortions created
by above-cost settlement rates.*”® “First, when a carrier seeks authorization
to provide international facilities-based service from the United States to an
affiliated foreign market, whether to provide switched service or private line
service,” the Commission proposed to condition “any authorization to serve
that affiliated market on the foreign affiliate offering U.S. licensed interna-

168. Id.
169. Id.
170. 1d. para. 75.
171. 1d.
172. 1d. Notwithstanding the above, however, the Commission recognized that there
were, in fact,
opportunity costs to the foreign parent of offering service through an affiliate in
competition with U.S. carriers that formerly purchased termination service from
the parent. In serving its home market directly through its affiliate, the foreign
parent would no longer receive the settlement payment it formerly received from
U.S. carriersto terminate traffic in that market.
Id. para. 80.
173. 1d. para. 76.
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tional carriers a settlement rate within the benchmark range” set forth in this
NPRM. "

Moreover, the Commission proposed that, consistent with its existing
ISP, “dl U.S. carriers should receive the same settlement rate for traffic on
that route.” ' However, if, “after the carrier has commenced service to the
affiliated market,” the Commission learns that “the carrier’s service offering
has distorted market performance on the route in question,” the Commission
proposed to order that “settlement rates to that country be reduced to the
bottom of the range ([its] estimate of cost-based termi nationz or to revoke
the authorization of the carrier to serve the affiliated market.”*"®

Notwithstanding this proposal, however, the Commission recognized
that requiring cost-based accounting rates as a precondition of entry may
actualy be inconsistent with its ECO test. As such, the Commission sought
comment on whether this proposal would affect the ECO test—that is,
“should this proposal be used in conjunction with the ECO test, replace the
ECO tedt, or should [the Commissionl modify the ECO test to ensure that it
is compatible with this proposal?’*’" The Commission emphasized, how-
ever, that the proposal contained in the NPRM is “to prevent U.S.-licensed
carriers from distorting the IMTS market through service to affiliated mar-
kets with excessive settlement rates”'® According to the Commission,
“[t]he Eroposal does not serve as a barrier to market entry for foreign carri-
ers.”*" Moreover, the Commission argued that under the pending proposal,
“[it] would not limit the ability of foreign carriers to enter the U.S. market.
Rather, it would ensure that all U.S.-licensed carriers (U.S. or foregn-
owne(ilgowould face smilar conditions on service to affiliated foreign mar-
kets.”

5. Summary and Anaysis

The preceding section raises an unusua question: If the FCC's Inter-
national Settlements Policy is expressly designed to keep the U.S. IMTS
“cartel” fat and happy, then why were al of the U.S. carriers nonetheless
jointly lobbying for a reduction in cost of a common input? Was this just an
industry attempt to cultivate some regulatory good will? Alternatively, per-
haps such lobbying might have been intended to portray U.S. carriers (which

174. 1d. (citations omitted).

175. 1d. (citation omitted).

176. 1d. (citation omitted).

177. 1d. para. 78 (citation omitted).
178. 1d. para. 79.

179. 1d.

180. Id.
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are certainly not struggling or nascent firms) as victims of the foreign mo-
nopolist correspondents. Yet, such a “victim” mentality seems a bit disin-
genuous, however, given the fact that U.S.-based carriers are not the only
ones faced with large settlement imbalances. Indeed, Japan-based carriers
have large deficits with Taiwan, the Philippines, South Korea, Singapore,
and other major Asian countries. Similarly, France Telecom has large out-
flows to Africa, the Middle East, and even Latin America. Moreover, the
same holds true for British Telecom, Deutsche Telekom, Telecom Italia, and
other large overseas telephone companies.™®*

Perhaps the more likely reason was—just like the motivations behind
ECO and its progeny—U.S. carriers and government officials xenophobia
of foreign competition. In their view: (a) under the existing international set-
tlement-of-accounts regime, the U.S. traffic imbalance effectively forces
U.S. firms to subsidize—via above-cost settlement rates—foreign firms' ac-
tivities; which subsidy (b) alegedly permits foreign firms to build a “full
circuit” and therefore bypass the international settlement-of-accounts regime
(i.e, provide IMTS service at lower cost); and because (c) the ability for
any firm to achieve lower costs must be a fortiori “anticompetitive,” the
U.S. government should make it as difficult as possible for foreign firms to
enter the U.S. market.'®

As such, the Orders discussed above appear to demonstrate a desire by
the United States to not put al of its “promoting U.S. investment abroad”
eggs into the reciprocity basket. To wit, the FCC in ECO at least made the
pretense of stating that entry into the United States would be conditioned on
reciprocal effective competitive opportunities for U.S. carriers abroad. With
the release of the Benchmarks NPRM, the FCC sent the first salvo that it
would set a fee for entry as well.'® As the FCC released its Benchmarks
NPRM in the throws of the final stages of the WTO negotiations, however, it
would therefore appear that the United States decided to approach the fina
negotiations with no carrot—only a very big stick.

181. See Spiwak, The Search for Meaningful Definitions, supra note 2, at 18; Maev
Sullivan, Why Is the United States Whining About Its Own Creation?, Comm. WK. INT'L,
Jan. 20, 1997.

182. See Spiwak, The Search for Meaningful Definitions, supra note 2, at 20.

183. Seeid. at 19.
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C. Carrier-Specific Adjudications
1. Foreign Firms Mergerswith, and Investmentsin, U.S. Carriers

a. BT/MCI I*® and BT/MCI 11*®

BT/MCI I and Il marked the first time that the FCC was forced to deal
with a substantial investment by a dominant foreign firm into one of the
largest telecommunications firms in the United States. In an apparent effort
to avoid a lengthy regulatory approval process, MCl and BT filed a petition
for declaratory ruling that: (1) the terms and conditions of BT’ s investment
in MCI did not result in a transfer of control of MCI to BT, and, accord-
ingly, prior Commission approval was not required pursuant to Section
310(d) of the Act; and (2) BT's proposed 20 percent ownership interest,
even when aggregated with existing non-BT foreign investment for a total of
up to 28 percent foreign investment, was consistent with and permissible un-
der Section 310(b)(4) of the Communications Act.**

Resolution of both questions was expeditious. In the former case, the
Commission found that because, under the ded as then-structured, BT
would not be able to exercise control over MCI, the transaction did “not
condtitute a transfer of control and, therefore, did not require Commission
approval under § 310(d) prior to consummation of the transaction.”*®’
Similarly, the Commission found no public interest reason under Section
310(b)(4) to deny the petition because the proposed investment did “not
raise the traditional concerns present in a Section 310(b)(4) analysis as
[there was] only the potential 3 percent fluctuation in alien ownership be-
yond the 25 percent statutory benchmark due to the widely-held nature of
[MCI's] stock.”*%®

184. MCI Comm. Corp. & British Telecomm. PLC, Declaratory Ruling and Order, 9
F.C.C.R. 3960, 75 Rad. Reg. 2d (P & F) 1024 (1994) [hereinafter BT/MCI | Order].

185. MCI Comm. Corp. & British Telecomm. PLC, Declaratory Ruling, 10 F.C.C.R.
8697 (1995) [hereinafter BT/MCI I1].

186. In BT/MCI Il, MCI petitioned the Commission to declare that an increase in the
foreign ownership of MCI’s capital stock from 28 to 35 percent would be consistent with
the public interest under Section 310(b)(4) and would not constitute a transfer of control
under Section 310(d). The Commission granted the petition, finding that the increase in
foreign ownership of MCI would come from passive investors—each of which would own
less than 1% of MCI stock. These new owners would have neither the incentive nor the
ability to control MCI. Moreover, the Commission found that BT's ownership in MCl was
not expected to change as a result of the proposed increase in MCI’s foreign ownership,
and, in any event, MCI continued to be bound by the requirements of the previous BT/MCI
I Order outlined above. Id. para. 9.

187. BT/MCI | Order, supra note 184, para. 18; see also id. paras. 10-17.

188. Id. paras. 19-23. The Commission was also comforted by the fact that the transac-
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Y et, despite the fact that the Commission “granted” the BT/MCI peti-
tion, the Commission announced that because of other “public interest con-
cens. . . regarding the effect that the BT and MCI alliance may have on
competition in the telecommunications market as a result of the potential for
either discrimination or other anticompetitive conduct,” it would, nonethe-
less, conduct a post hoc in-depth review of the likely competitive effects of
the investment.™® For example, the Commission believed that, post-merger,
“BT could leverage its dominant position in both the U.K. international and
local exchange markets to favor MCI . . . to the disadvantage of competing
U.S. International carriers,”** According to the Commission, this “favor-
able treatment could manifest itself in a variety of ways, such as preferential
pricing or the provision of technical network information in advance of such
disclosure to other U.S. carriers”'®! To wit, at the time of the proposed
merger, BT controlled 97 percent of the local termination points and had the
most fully developed long-distance network to which interconnection is es-
sential for the distribution of international traffic in the United Kingdom.™#

On the U.S. end, the Commission found that “MCI [was] the second
largest interexchange carrier and international service provider in the market
and, as such, maintained a significant U.S. customer base.”**® As such, the
Commission reasoned that “BT’s 20 percent interest in such a mgor U.S.
carrier, coupled with its participation on MCI’s Board of Directors, [might]
provide BT with the incentive both to discriminate in favor of MCI and to
influence the corporate decision-making process of MCI.” 194 «Thus, in spite
of the fact that MCI and BT [were] not ‘affiliated” within the meaning of
[the Commission’s] rules, [the Commission] believeld] that these factors
create[dl]9 additional incentives for BT to favor MCI, directly or indi-
rectly.” ™

The curious thing about this conclusion, however, is that despite the
potential incentives for strategic behavior mentioned above, the Commission
nonetheless concluded that dominant carrier regulation was not necessary for

tion involved “a dominant U.S. presence among MCI’s officers, directors and sharehold-
ers.” Id. para. 22. As such, the Commission stated that it would view “the possible 3 per-
cent fluctuation in non-BT alien ownership beyond the statutory benchmark . . . in light of
the presence of 80 percent U.S. directors and 100 percent U.S. officersin MCI, in addition
to the 100 percent U.S. officers and directorsin MCI's Title 11 licensee subsidiaries.” Id.

189. Id. para. 29.

190. Id. para. 30.

191. Id.

192. Id. para. 36.

193. Id.

194. 1d.

195. Id.
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MCI.*® The FCC reached this conclusion for two reasons. (1) “the safe-
guards imposed in the order [were] sufficient to ensure that the parties do
not engage in anticompetitive activities’ (basically de minimis reporting re-
quirements); and (2) MCI’s agreement to a “no special concessions’ provi-
sion."®’ For example, the Commission found that

the amendment of MCI’s international Section 214 certificates to in-

clude a*“no specia concessions’ obligation would preclude MCI from

accepting from BT, or from any other foreign carrier or administra-

tion, preferential or exclusive operating agreements or marketing ar-

rangements for the provision of basic telecommunications setvices,

including the introduction and provision of new basic services.
Similarly, the Commission found that MCI’s amended certificates would
“preclude it from accepting from BT any distribution or interconnection ar-
rangements, including pricing, technical specifications, functional capabili-
ties, or other quality and operational characteristics, such as provisioning
and maintenance times, at rates or on terms and conditions that are not
available on a nondiscriminatory basis to all competing U.S. carriers.” 199

The FCC also rejected arguments that BT and MCI could use their re-
lationship to manipulate traffic streams or accounting rates, again repeating
its belief that “existing Commission policy with respect to these matters ef-
fectivelg/ limits the parties’ ability to engage in such anticompetitive con-
duct.”?®

Finaly, the FCC made two other significant findingsin this case that it
would be forced to ignore deliberately two years later in BT/MCI 111—that
is, that BT’s failure to enter independently would not make a significant
competitive impact in either the U.S. domestic market or the market for
U.S.-originated traffic on the U.S.-U.K. route.’”* Indeed, based on specific
findings that even though BT had previoudy demonstrated an active interest
in (and made two unsuccessful attempts to enter) the U.S. market, and, ab-
sent this transaction, BT might have elected to enter the U.S. telecommuni-
cations market on its own, the Commission found that even if BT were

196. Id. para. 37.

197. Id. (citation omitted). Indeed, the Commission specifically found that “nothing in
the record indicate[d] that there [was] any need for severa key provisions of dominant car-
rier regulation, such asfiling of tariffs on 45-days notice, requirement of cost support justi-
fication, and prior Section 214 authorization for circuit additions. [According to the Com-
mission,] these restrictions would be needlessly burdensome in this context.” I1d. n.69.

198. Id. para. 37.

199. Id. (citation omitted).

200. Id. para. 38 (emphasis added).

201. Id. para. 50. Subsequent to this Order, the Commission granted BT's U.S. affiliate
a Section 214 application, subject to certain reporting requirements, to provide U.S.-
originated IMTS service. See BT North America, Inc., Order and Certification, 9 F.C.C.R.
6851, 76 Rad. Reg. 2d (P & F) 920 (1994).
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viewed as a potentia entrant, there did not appear to be any anticompetitive
effect if BT did not enter.?%? Indeed, the Commission noted that, at the time
of this Order, there were “several hundred carriers, both facilities- and re-
sale-based, competing in the U.S. interexchange market” and, as such, “the
loss of the incremental competition that might [have been] provided by BT’s
independent entry into the U.S. telecommunications market . . . appear[ed] to
be of little competitive significance.”®® Similarly, because at the time of this
Order there were “approximately 10 international facilities-based carriers
and hundreds of international resellers providing U.S.-U.K. telecommunica-
tions services,” the Commission again “conclude[d] that the number of ex-
isting and potential competitors indicate[d]” that BT's failure to enter inde-
pendently would “not significantly lessen potentiad competition in the
provision of U.S.-U.K. telecommunications services.”***

b.  The Sprint/Deutsche Telekom-France Telecom Merger®®

In this Order, the Commission granted, subject to certain conditions,
Sprint’s requests for rulings that a proposed alien ownership in Sprint of up
to 28 percent was “not on balance inconsistent” with Section 310(b)(4) of
the Communications Act, and that the proposed transaction was “not on bal-
ance inconsistent” with the public interest.’®® The Commission also found
that “10 percent equity investments each by France Telecom (FT) and Deut-
sche Telekom (DT) in Sprint [did] not result in a transfer of control of
Sprint to FT and DT and thus [did] not require prior Commission approval
under Section 310(d) of the Act”®" As explained more fully below, while
the Commission was concerned that France and Germany did not offer ef-
fective competitive opportunities for U.S. carriers, the Commission none-
theless granted the petition because the Commission found that: (a) the pro-
posed transaction would create procompetitive benefits; and (b) “the French
and German governments [were] committed to full competition, . . . in which
U.S. companies [would] be allowed to participate.” >

What is particularly significant (and humorous) about this Order,
however, is the FCC's apparent inability to decide whether it should apply
its ECO test in this situation. At first, the Commission decided to apply the

202. BT/MCI | Order, supra note 184, para. 49.

203. Id.

204. Id. para. 50 (citation omitted).

205. Sprint Corp., Petition for Declaratory Ruling Concerning Section 310(b)(4) and (d)
of the Communications Act, Declaratory Ruling and Order, 11 F.C.C.R. 1850, 2 Comm.
Reg. (P & F) 409 (1996) [hereinafter Sprint Declaratory Ruling and Order].

206. Id. para. 1.

207. Id.

208. Id. para. 3.
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ECO test to the proposed transaction simply because of the size of the carri-
ers involved® Yet, several paragraphs later, the Commission changed its
mind and decided that an ECO analysis was unwarranted in this case be-
cause it had already reached “the ultimate conclusion . . . that, on balance,
the public interest weighs in favor of granting Sprint's petition . . . ."%*°
Notwithstanding this statement, however, commenters had convinced the
FCC that the proposed transaction created “ECO-type” competitive con-
cerns, and the FCC stated that it would address these concerns in this pro-
ceeding nonetheless—independent of the ECO analyss

In particular, the Commission shared the commenters fundamental
concerns “about the potential for antlcompetltlve behavior by FT and DT on
the U.S-France and U.S.-Germany routes.”**? The Commission agan
pointed out that “FT and DT [were] monopoly providers of French and
German international facilities-based services, [they controlled] the local
termination points in those countries, and [they controlled] the national long
distance networks to which interconnection is essential for the distribution of
international traffic.”** As such, the Commission reasoned that although
prior to the *proposed transaction, FT and DT had no incentive to discrimi-
nate in favor of Sprint, the Joint Venture or any of their competitors over
others,” after the transaction FT and DT would “each [have] a substantial
financia stake in the success of Sprint and the Joint Venture and [would],
therefore, give each an incentive to engage in anticompetitive strategies to
maximize the return on their investment.”“'* As such, the Commission con-

209. Id. para. 39.

210. Id. para. 49.

211. Id. para. 51.

212. Id. para. 55.

213. Id. One other interesting aspect in this case is that the FCC specifically rejected
Sprint’s claims that FT and DT had no more Ieveragl ng power than BT did in the BT/MCI
proceeding. For example, the Commission pointed out that Sprint overlooked the fact that,
in the United Kingdom, there was de jure competition in nearly every market segment (in
that BT faced competition to some extent at al levels), and, unlike in France and Ger-
many, U.S. carriers had a choice of carriers to haul their traffic. The FCC aso found that
as of the time of this Order, there was an effective regulatory authority that is independent
of BT, which employed fair and transparent procedures while there were no such inde-
pendent regulatory authorities with fair and transparent procedures in France or Germany.
Id. para. 58. Finally, the Commission rejected Sprint’s arguments that EU regulatory pro-
hibitions on discriminatory conduct by FT and DT were sufficient to protect competition,
particularly in the U.S. market for “global, seamless services.” Id. para. 60.

214. 1d. para. 56. According to the FCC, potential discrimination

could take a number of forms, such as: (1) routing calls to Sprint and the Joint
Venture in proportions greater than those justified under [its] proportionate re-
turn policy; (2) otherwise manipulating the calculations and settlements pay-
ments to wrongfully favor Sprint and the Joint Venture; (3) routing high-profit
cals to Sprint and the Joint Venture, and leaving the rest to their competitors;
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cluded that “[a]bsent effective conditions, such strategic behavior could
yield Sprint more customers, calls and revenues, and ultimately higher re-
turns, than would otherwise be the case.”?*°

Notwithstanding the above, however, the Commission found several
strong countervailing reasons to grant the petition. First, the Commission
believed that the recent liberaization efforts by the French and German gov-
ernments were an important first step toward effective facilities and services
competition.”® Moreover, the Commission noted that the European Union
established January 1, 1998, “as the date by which most Member States, in-
cluding France and Germany, must fully open their telecommunications
markets by liberalizing existing monopolies for public voice telephony serv-
ices and transmission facilities.”

Second, the Commission found that the proposed transaction would re-
sult in significant procompetitive benefits—primarily by permitting Sprint to
use the substantial sum of new investment capital to upgrade its existing in-
frastructure—in a variety of relevant product markets, including domestic
interexchange services, terrestrial commercial mobile radio services
(CMRS), U.S. international services, and the nascent market for global
seamless services™® While the Commission reasoned that “capital invest-

(4) undercharging Sprint and the Joint Venture and/or overcharging their com-
petitors for use of the same essential facilities in France or Germany; (5) leaking
to Sprint and the Joint Venture the confidential information that FT or DT re-
ceives from Sprint’s and the Joint Venture's competitors; (6) giving Sprint and
the Joint Venture advance notice of network changes and other information that
Sprint, the Joint Venture and their competitors will need to know; or (7) either as
an agent or through an affiliated third party, selling the services of Sprint or the
Joint Venture in ways that use FT's and DT’ s home market power.
Id. (citation omitted).

215. Id. para. 57. In the end, the FCC imposed the following five conditions: first, the
Commission classified Sprint as a dominant carrier (without price cap regulation, how-
ever) for the provision of U.S. international services on the U.S.-France and U.S.-Germany
routes. Second, the Commission prohibited Sprint from operating additional circuits “on
the U.S.-France and U.S.-Germany routes until France and Germany . . . liberalized two
important markets: alternative infrastructure for already liberalized services (which include
most non-public voice services) and basic switched voice resale.” Id. para. 4. Third, the
Commission required Sprint to comply with nondiscrimination and reporting requirements.
Fourth, the Commission held that the proposed transaction would serve the public interest
only if Sprint obtained a written commitment from FT to lower the accounting rate be-
tween the United States and France to the same range as the U.S.-U.K. and U.S.-Germany
accounting rates. Id.

216. Id. paras. 63-73.

217. Id. para. 74.

218. Id. para. 88. The Commission recognized that at the time of the BT/MCI decision,
there were no established global seamless service providers. At the time of Sprint’s peti-
tion, there were several such providers in this market, such as AT&T’'s partnerships
(through Worldpartners and Uniworld), and the BT/MCI aliance (Concert). As such, the
Commission held that the “Joint Venture between Sprint, FT and DT would add another
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ment is not, by itself, necessarily procompetitive or efficient, the competitive
forces in [these markets should] drive Sprint to devote the investment to
making itself a stronger competitor in the ways it describ[ed].”**° As such,
the Commission believed that
Sprint’s strengthening of itself as a competitor against its larger ri-
vals, AT&T and MCI, should yield procompetitive benefits for con-
sumers. . . . [B]y permitting Sprint to expand and upgrade its existing
network, undertake additional research and develop new applications
and services, the capital should ultimately benefit consumers through
lower prices and more service choices.

2. Questions of Dominance and Effective Competitive
Opportunities

a. Generic Worldwide Dominance: The AT&T International
Nondominant Petition?**

In this Order, the Commission finally granted AT&T's petition to be
declared a nondominant carrier for al U.S.-based IMTS routes.” At the
time of this Order, “dominance” for AT& T meant that AT&T, for every
single international route, was subject to stringent FCC reporting require-
ments, price cap regulation, and any new tariff AT&T filed was subject to a
forty-five-day notice and comment period before it could go into effect.”®

First, the Commission found that AT&T's market share for IMTS
service declined consistently over the past severa years (indeed, AT&T ac-
tually lost market share faster for IMTS service than for domestic service).
This pattern of sustained reductions of AT&T's market share suggested in-

significant competitor to this market” and would yield significant competitive benefits for
U.S. customers. Id. para. 86. Specifically, the Commission reasoned that “[t]he establish-
ment of a new, viable competitor in this area should result in more competitive options for
U.S. customers, particularly in terms of pricing and variety of services available for large
scale, high-end customers such as multinational corporations.” Id. para. 87. In addition, the
Commission believed that the Joint Venture would “offer a number of efficiencies for
Sprint, such as greater economies of scale, easier entry into new markets and the sharing of
risks. Given that several strong competitors already exist[ed] in this market,” the Commis-
sion therefore concluded that “the procompetitive effects of the Sprint/FT/DT transaction
outweigh[ed] any possible anticompetitive results in this market.” Id.

219. Id. para. 80 (citations omitted).

220. Id. (citation omitted).

221. Motion of AT&T Corp. to be Declared Non-Dominant for International Service,
Order, 12 F.C.C.R. 17,963, 3 Comm. Reg. (P & F) 111 (1996) [hereinafter AT&T Order].

222. 1d. para. 98. However, because there were four markets with de minimis revenues,
the Commission decided to forbear from imposing dominant carrier regulation on those
routes. Id. paras. 94-97.

223. As explained infra in Part 111.D, the FCC's concept of dominance was widely in-
consistent depending on its political mood du jour.
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tense rivalry for IMTS service.?* Second, the Commission found that, as of

the time of this Order, demand was highly elastic for IMTS service; in fact,
the Commission held that consumers are even more price sensitive for inter-
national services than they are for domestic services.??® Third, the Commis-
sion analyzed the elagticity of supply of the IMTS market, in terms of both
the number of operators and the amount of capacity available. In both cases,
the Commission found that there were sufficient competitive alternatives
available to mitigate against any successful exercise of market power by
AT&T.? In fact, the FCC found that to the extent that barriers to entry
continued to exist, they were not so great as to bar effective competition, nor
were they particular to AT& T.?*’

As such, the Commission found that the “increasing availability of
both multiple operating agreements and of alternative means for U.S. facili-
ties-based carriers to route their traffic support[ed] a finding to reclassify
AT&T as non-dominant on al but the four U.S. international routes’ on
which it exercised its new authority to forbear from imposing dominant car-
rier regulation.”?®

224. AT&T Order, supra note 221, paras. 37-39.

225. Id. paras. 42-47.

226. Id. paras. 48-51.

227. 1d. paras. 56-57. While the Commission readily agreed “that U.S. international
caling prices are at the very high end of the ‘zone of reasonableness” (indeed, the Com-
mission noted that residential IMTS pricing was (and continued to be) significantly higher
and more profitable than U.S. domestic long-distance calling prices, and some IMTS prices
had risen over the past several years), the Commission concluded that because: (a) the rec-
ord in the ECO Order suggested that “high international calling prices result[ed] more
from problems with the structure, conduct and performance of the international market
than from market power unique to AT&T; [and (b) there was] evidence in the record to
support [a] conclusion that residential IMTS customers [were] very price sensitive,” and
could be expected to switch international carriers in response to price promotions, the
Commission therefore found that “AT& T alone could not raise and sustain prices above a
competitive level for residential services without risking loss of its customers to its com-
petitors.” 1d. para. 83. In particular, the Commission stated that it was “especialy con-
cerned about the apparently large profits that U.S. international carriers make as a result of
imperfections in the U.S. international market.” Id. Indeed, the Commission found that
“AT&T's competitors, including WorldCom, could choose to sacrifice some of their profit-
ability to increase their market share, but have not done so.” Id. (citing report that
“WorldCom and its predecessor companies, for example, provided a total return to inves-
tors of 57.3 percent per year during the past decade.” WALL Sr. J., Feb. 19, 1996, at D2.)
To remedy this situation, the Commission stated that it would continue to take steps to
“expedite the entry of additional U.S. competitors to the U.S. international services market
as provided for under the 1996 Act,” because, in the Commission's own words,
“[aldditional competition is the best way to reduce high U.S. international calling prices.”
Id. para. 86.

228. Id. para. 51. See also Streamlining Report and Order, supra note 114, para. 49.
There, the Commission streamlined its procedures for discontinuing international service
because it found that the “increase in the number of international carriers and competition
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b. Does the FCC View Competition/Antitrust Laws as Effective as
Regulation? The Telecom New Zealand ECO Case®*

In this Order, the FCC granted, subject to certain conditions, Telecom
New Zealand Limited's (TNZL) application to obtain Section 214 authority
to acquire U.S. half-circuits in transoceanic cables and satellite capacity in
order to provide services between the United States and New Zealand on a
full-circuit basis.®®® TNZL proposed to “terminate its facilities at a point of
interconnection on the W