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CHARLES M. DAVIDSON"

IMPLEMENTING THE ACT IN FLORIDA
FOLLOWING CONGRESS’S CLEAR DIRECTIVES

At the state level, the decade or so after enactment of the
Telecommunications Act of 1996! was a time of much confusion vis-a-vis
implementing the law’s many telephone-related provisions. Justice Scalia’s
criticisms of the Act, that it was not a “model of clarity” and was in “many
important respects a model of ambiguity or indeed even self-contradiction,”
proved to be an enduring truth, as state regulators clashed with the FCC over
jurisdictional boundaries and regulatory roles.®> Although a central part of the
legislation, the Act’s primary focus on creating competition in local
telephone markets was quickly undermined by the rapid emergence of more
robust [P-enabled competitors like VoIP, the meteoric growth of the wireless
sector, and the increased popularity of high-speed Internet connectivity.
Unlike many other states at the time, Florida was among the first to recognize
the profound importance and enormous potential of these services for
consumers and economic development.

Florida was a leader in responding to Congress’s bipartisan directive
to keep these new services “unfettered” by state regulation.* In 2003, Florida
became the first state to explicitly deregulate VolP, finding that a minimalist
regulatory approach for this dynamic service was in the public interest.” It
was also among the first to clarify that wireless services were not to be
regulated by the state public service commission,® bolstering the certainty
provided by the national regulatory framework for mobile that was
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implemented in the 1990s.” State policymakers also acted in the 2000s to free
broadband service of unnecessary state and local regulation, aligning
Florida’s policy with the federal light-touch “information service” model
that was being formalized at the time.® The resulting framework for these
advanced communications services—Ilight-touch in nature; supportive of
market forces; and consumer-focused in all respects—contributed to the
development of a vibrantly innovative and intensely competitive high-tech
sector in Florida, positioning it as a rational and effective model for
furthering the spirit and letter of the Act.’

Despite the considerable successes facilitated by Florida’s minimalist
regulatory approach to advanced services, many states elected to pursue a
decidedly different approach to implementing the Act. Indeed, many state
regulators focused primarily on defending their regulatory authority over
basic telephony, suing the FCC on numerous occasions in the decade
following enactment in an effort to protect what they viewed as the proper
balance of regulatory federalism. '© This created a schism between
traditionalist regulators, who focused only on preserving a formal regulatory
role, and regulators who were accepting of a more limited regulatory role in
order to unleash the true potential of advanced communications services.!!
Over time, more states elected to replicate Florida’s deregulatory framework
for advanced services, but the contours of this clash of regulatory
philosophies persist to this day.'?

In addition, recent actions by the FCC to reinterpret a key provision of
the Act relating to regulatory authority over advanced services '* and
reclassify broadband undermines much of the progress made by forward-
looking states like Florida, which acted in response to Congress’s clear
directive to implement light-touch regulatory frameworks for these services.
In sum, it appears that, after 20 years, the sector has come full circle from a
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regulatory standpoint, an outcome that seemed unthinkable only a few years
ago. Looking ahead, now might be the most opportune time for Congress to
update the law lest the policies governing this sector become impediments
to, rather than enablers of, further investment, innovation, and competition.



