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[LINTRODUCTION

In Worldcall Interconnect, Inc. v FCC, the United States Court of
Appeals for the Fifth Circuit denied Worldcall Interconnect, Inc.’s (WCX)
petition for review of an FCC Order.! The court held that (1) even if the FCC
erred when deciding that the automatic roaming rule didn’t apply, that error
was harmless and, therefore, 47 C.F.R. § 20.12(e) should be applied;* (2)
“[t]he FCC’s interpretation of 47 C.F.R. § 20.12, that it was the service being
supplied by the host carrier, rather than the home carrier, that determined
whether the automatic roaming rule applied”® was permissible; and (3)
because a competitor has no obligation to tie their roaming rates to that of an
inferior, the commercial reasonableness decision is affirmed.*

II. BACKGROUND

A. Roaming

Roaming services are regulated by the FCC.’ These transactions
concern three different entities: the cellphone user, the home service provider,
and the host service provider.® The cell phone user pays for cell service
through a home provider.” If said cellphone user leaves the home provider’s
territory, they are connected with a host provider’s service.® In order for this
to work, the “home provider and host provider must enter into an agreement
granting the home provider’s subscribers use of the host provider’s network.”®

One of the major FCC orders affecting regulation of roaming
transactions is the Automatic Roaming Order, in which automatic roaming
was defined as “[a service with which] a roaming subscriber is able to
originate or terminate a call in the host carrier’s service area without taking
any special actions.”!'? In contrast, manual roaming requires the user to take a
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specific action—usually manually turning over a credit card number to the
host provider.!" This new Order required automatic roaming from carriers
“upon reasonable request” and “on reasonable and nondiscriminatory terms
and conditions.”'? These specifications are narrowed though to (1)
“commercial mobile radio service [or CMRS] carriers” who “offer real-time,
two-way switched voice or data service that is interconnected with the public
switched network” and (2) “the provision of push-to-talk and text-messaging
service by CMRS carriers.”!* CMRS is defined as “a mobile service that is:
(a)(1) Provided for profit, i.e. with the intent of receiving compensation or
monetary gain; (2) An interconnected service; and (3) Available to the public,
or to such classes of eligible users as to be effectively available to a substantial
portion of the public; or (b) the functional equivalent of a mobile service.”!*

The Automatic Roaming Order did not extend to data roaming
services.!’ Instead, these services are covered under the 2011 Data Roaming
Order.'® This is applied to “all facilities-based providers of commercial data
services [CMDS],” which is defined as “any mobile data service that is not
interconnected with the public switched network and is: (1) provided for
profit; and (2) available to the public or to such classes of eligible users as to
be effectively available to the public.”!” This Order requires CMDS providers
to “offer roaming arrangements to other such providers on commercially
reasonable terms and conditions . . . .”!* Importantly, under these rules
“providers may negotiate the terms of their roaming arrangements on an
individualized basis.”' The FCC looks at cases involving these types of
provisions on a ‘“case-by-case” basis, considering the totality of the
circumstances.*’

The major difference between the Automatic Roaming Rule and Data
Roaming Rule is the ability for CMDS providers to individually negotiate
under the latter rule.?! The Automatic Roaming Rule makes discriminatory
terms impermissible, whereas the Data Roaming Rule does not.??

B. Procedural History

Worldcall Interconnect is a cell phone service provider that operates in
a relatively rural area in Texas.?® They sought out AT&T in an attempt to enter
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into a data roaming agreement in 2011.%* The parties could not reach a mutual
agreement after multiple unsuccessful negotiations and subsequently went to
the FCC for assistance.”> A few years later, the parties again attempted
negotiations, but to no avail.?® After this failure, WCX filed a complaint with
the FCC.?” Amongst many allegations in the complaint, WCX claimed
AT&T’s rates were discriminatory and commercially unreasonable, and
sought application of the Automatic Roaming Rule.?® The Enforcement
Bureau issued an interim order denying the complaint, and WCX entered into
an agreement with AT&T shortly thereafter that “resolve[d] the remaining
issues consistent with the Interim Order[,]”* with the understanding they
would challenge the denial.>** WCX then sought and was denied review by the
FCC, because the FCC agreed with the Bureau that 47 C.F.R. § 20.12(d), the
Automatic Roaming Rule, does not apply to the dispute, but instead 47 C.F.R.
§ 20.12(e), the Data Roaming Rule, does.?!

III. ANALYSIS

A. Standard of Review

Agency actions are reviewed under an arbitrary and capricious
standard, which asks “whether [the] agency articulated a rational connection
between the facts found and the decision made.”* This involves “more than
a scintilla, less than a preponderance, and is such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.”** When
deciding questions of law, the court gave deference to an agency’s own
interpretation of their regulation, striking only interpretations that are “plainly
erroneous or inconsistent with the regulation[,]”** and this deference is “even
greater” than what is required under Chevron.®

The court must take “due account . . . of the rule of prejudicial error
when deciding cases under arbitrary and capricious review standards (also
known as harmless error).’” This allows the reviewing court to refuse to
reverse an action, even if there was a clear mistake made, as long as that
mistake “clearly had no bearing on the procedure used or the substance of
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decision reached.”*® Although there are several factors that contribute to the
harmless error analysis, the only relevant issue here is “an estimation of the
likelihood that the result would have been different.”*

B. WCX Contends Order Should be Vacated Under Harmless Error
Standard

To make the argument that the Automatic Roaming Rule (47 C.F.R.
§ 20.12(d)) should apply, WCX contended that the FCC erred when deciding
that WCX requested “Mobile Broadband Internet Access Service” (MBIAS)
instead of a roaming agreement.*’ In response, AT&T argued that, in their
complaint, WCX alleged a violation of 47 C.F.R. § 20.12(e), conceding that
it was indeed a MBIAS request because the rule applies to those
transactions.*!

WCX did not point to any facts sufficient to prove its request of a
“roaming agreement’—no terms of an agreement with AT&T or any
negotiation offers from either party.** On the other side, the FCC failed to
show any representations besides WCX’s own contentions to substantiate
their finding that “WCX requests only a mobile broadband internet access
service from AT&T.”* While the FCC’s contention that WCX alleged a
violation of Section 20.12(e) in their complaint is true, WCX also alleged a
violation of Section 20.12(d), stating they sought both services.** The court
stated that the facts are insufficient to support WCX’s claims. 4

WCX alleged that the FCC’s factual findings, including WCX’s
MBIAS request, “was the foundation for [its] legal conclusion that only Rule
20.12(e) applies[,]” stating that the FCC referenced this specific fact “four
times” in their decision.*® The court found that the FCC applied 20.12(¢),
instead of 20.12(d), because the FCC interpreted 20.12(d) to only apply to
CMRS.*” The FCC stated that “[t]hese, and these alone . . . are the services
covered by Section 20.12(d)[,]” and that “WCX requests only mobile
broadband Internet access service from AT&T.”*® Therefore, it makes no
difference if WCX had requested MBIAS or solely a roaming agreement,
because these are both non-interconnected services.* As long as AT&T
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interconnected service was not involved, 47 C.F.R. § 20.12(d) did not apply.*
The court found that Section 20.12(e) does apply because WCX is requesting
a data service of some kind, and all non-interconnected services are covered
under this rule.’! Under the harmless error argument, the court held any error
that may have been made by the FCC was harmless and therefore does not
warrant vacatur, stating that WCX requested MBIAS instead of a roaming
agreement.

C. WCX’s Proposed Interpretation of Section 20.12

WCX contended that 47 C.F.R. § 20.12(d), the Automatic Roaming
Rule, should apply to this transaction.’* To make this argument, WCX used
what is known as a “who-what” interpretation.” 47 C.F.R. § 20.12(a)(2)-(3)
supplies the “who” that the regulation should apply to in terms of the
automatic and data roaming obligations, and 47 C.F.R. § 20.12(d)-(e)
addresses the “what” — which are the requirements by which these parties
must abide.>* Under this reading, AT&T is 47 C.F.R. § 20.12(a)(2)’s “who”
because they are a company that supplies interconnected services to
customers, which makes them liable to 47 C.F.R. § 20.12(d)’s “what.”* This
means they must provide automatic roaming upon reasonable request.>¢
In response, the FCC first argued that the “who-what” interpretation of
47 C.F.R. § 20.12 was not properly preserved and raised for the first time on

appeal.”’
The Communications Act states that a party seeking reconsideration
can only “[rely] on questions of fact or law upon which the [FCC] . . . has

been afforded no opportunity to pass.”*® However, the Act does not “require
an argument to be brought up with specificity but only reasonably ‘flagged’
for the agency’s consideration.”® Therefore, the issue under this argument
was “whether a reasonable [FCC] necessarily would have seen the question
raised before us as part of the case presented to it.”

When WCX was originally in front of the FCC, they argued that,
because their customers use their interconnected network while roaming on
AT&T’s network, 47 C.F.R. § 20.12(d) is applicable.®! On appeal, WCX
argued that it is not their customer’s roaming on AT&T’s network that allows
this case to fall under 47 C.F.R. § 20.12(d). Rather it is what AT&T offers,
specifically interconnected services, that allows Section 20.12(d) to apply.5?
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The court found that although WCX did not specifically raise the “who-
what” interpretation originally, the proposed interpretation of 47 C.F.R. §
20.12 is “adequately preserved . . . .”® WCX stated in their original brief
“AT&T offers interconnected voice and data service to its own customers, so
it is subject to 47 C.F.R. § 20.12(d).”** Although it was not raised directly,
this implication is enough to “tee up” this argument before the FCC, so they
should have been aware that the interpretation of 47 C.F.R. § 20.12 was at
issue in this dispute.® Therefore, the FCC had the opportunity to confront this
question about the interpretation of 47 C.F.R. § 20.12 originally and again on
appeal.®® The court held that WCX’s arguments involving the proper
interpretation of 47 C.F.R. § 20.12 have not been waived.®’

Because this issue was not waived, the court then looked to the merits
of the 47 C.F.R. § 20.12 argument.®® WCX argued that 47 C.F.R. § 20.12 is
“clear and unambiguous and cannot yield to the [FCC’s] reading[,]” meaning
that the court, under their standard of review, can strike.®’

The court found that 47 C.F.R. § 20.12 is ambiguous on its face.”
Subsection (a)(2) states “automatic roaming obligations apply to CMRS
carriers if such carriers offer real-time, two-way switched voice or data
service that is interconnected with the public switched network and utilizes
an in-network switching facility that enables the carrier to re-use frequencies
and accomplish seamless hands-off subscriber calls” and “the provision of
push-to-talk and text-messaging service by CMRS carriers.””! Assuming this
provides the “who” and 47 C.F.R. § 20.12(d) provides the “what,” there is
still no other information given regarding when these obligations take place.”?
This is important because of the word “offer” used in subsection (a)(2).” Do
the obligations of the Automatic Roaming Rule begin when the provider
“offers” services to its own customers, or only when it “offers” services to
roaming customers?’* Because the regulation does not adequately answer this
question, the court found it is not “clear and unambiguous,” and therefore
heavy deference to the agency’s interpretation of the regulation applies.”

Keeping in mind that the FCC’s interpretation was not “plainly
erroneous or inconsistent with” 47 C.F.R. § 20.12, the court held that the
FCC’s interpretation—that the service provided by the host carrier, not by the
home carrier, is what determines whether the Automatic Roaming Rule
applies—is permissible.” Importantly, this distinction is also supported by
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the Automatic Roaming Rule itself: “[1]ike any other common carrier service
offering, if a CMRS provider offers automatic roaming, it triggers its common
carrier obligations with respect to the provisioning of that service.””” The
court held this is how 47 C.F.R. § 20.12 should be interpreted.”®

Lastly, under this interpretation, the court considered whether AT&T is
providing CMDS in this transaction.” The court mainly looked at the timing
of the agreement to decide this.*® In front of the Enforcement Bureau, the
parties acknowledged that WCX sought a “data roaming agreement . . .
shortly after the Data Roaming Order was released.”®! This made it clear that
WCX requested CMDS services and AT&T provided them.®? This finding
showed that the FCC did not act arbitrarily in concluding that the Data
Roaming Rule should be applied.®’
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