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In Sony Music Entertainment v. Cox, the Fourth Circuit decided that
because users of Cox Communication’s internet and cable television services
had infringed Sony’s copyrights by downloading and distributing thousands
of songs without permission, Cox was properly found liable for willful
contributory infringement. However, the court reversed the vicarious liability
verdict and remanded for a new trial on damages because, under the Safe
Harbor Provision of the Digital Millenium Copyright Act, 17 U.S.C. § 512,
Cox did not profit from its subscribers’ acts of infringement.

I.  BACKGROUND

Defendant Cox Communication sells internet, telephone, and cable
television to six million homes and businesses across the United States.'
Plaintiffs Sony Music Entertainment and other record companies and music
publishers own extensive quantities of copyrighted musical works.> Between
2013 and 2014, users of Cox’s internet service infringed copyright by
downloading or distributing songs without permission from Sony.?
Consequently, Sony sued Cox to hold it liable for its customers’ infringement
of their copyrights.*

Copyright owners have the exclusive right to reproduce, distribute,
perform, display and prepare derivative works based upon their copyrighted
works.” Whenever these exclusive rights are violated by copyright infringers,
the copyright owner may institute an action and receive either statutory
damages or actual damages plus the infringer’s profits.” However, the Digital
Millenium Copyright Act (DCMA), Safe Harbor Provision, protects internet
service providers (ISPs), like Cox, from monetary liability only if those ISPs
reasonably implement a policy to terminate repeat infringers.’

Here, the case proceeded to trial on two theories of secondary liability:
vicarious and contributory liability.® Vicarious liability for a third party’s
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copyright infringement requires that the defendant 1) profits directly from the
infringement and 2) has a right and ability to supervise the direct infringer.’
Willful contributory infringement requires a defendant causes or materially
contributes to infringing conduct.'” The maximum statutory damages for
contributory infringement is $150,000 per work.'" At trial in the District Court
for the Eastern District of Virginia, the jury found Cox liable for both willful
contributory and vicarious infringement of 10,017 copyrighted works,
awarding $99,830.29 per infringed work, for a total of $1 billion in statutory
damages, to which Cox appealed."

II.  ANALYSIS

A. Although Cox Does Benefit Monetarily from Subscribers’
Copyright Infringement, They Cannot be Held for Vicarious
Liability

First, the court began its analysis by establishing whether Cox may be
held vicariously liable for their users’ copyright infringement."> The court
stated a “defendant who ‘has the right and ability to supervise the infringing
activity and also has a direct financial interest in such activities’ is
[vicariously] liable.”'* The court reasoned that because Sony failed, as a
matter of law, to prove that Cox profits directly from its subscribers’
copyright infringement, it would not reach the additional question of Cox’s
right and ability to supervise its subscribers.'” In Cox’s argument, it does not
profit directly from its subscribers’ infringement because subscribers pay a
flat monthly fee for their internet access package, no matter what they do
online.'® The court reflected that vicarious liability for copyright infringement
is “an outgrowth of the agency principles of respondeat superior.”” In
referencing a landmark case on vicarious liability, the court noted that when
a department store was held accountable for infringing sales of “bootleg”
records by a concessionaire operating in its stores, it was because the store
retained the ultimate right to supervise the concessionaire and its employees,
as well as receiving a percentage of record sale, whether bootleg or
legitimate.'®

Nonetheless, the court noted that other courts have recognized that a
defendant may possess a financial interest in a third party’s infringement of
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copyrighted music even without a strict correlation between each act of
infringement and profits, such as where an operator at a swap meet collected
admission fees, concession stand sales and parking fees from customers who
wanted to buy counterfeit recordings.'”” Yet, applying these principles to
copyright infringement in cyberspace, the court stated that courts and
Congress agree that receiving a one-time set-up fee and flat periodic payments
for service from both infringing and non-infringing users ordinarily would not
constitute receiving a financial benefit directly attributable to the infringing
activity, but where the value of the service lies in providing access to
infringing material, those flat fees may constitute a direct financial benefit.?
The court noted that the file-sharing service Napster, for example, had a direct
financial interest in its users’ exploitation of copyrighted music, as an
increasing volume of pirated music available drew more users to register with
Napster, and therefore revenue depended upon increases in its userbase.? Yet,
it stated America Online (AOL) was not vicariously liable for copyright
infringement when there was no evidence that AOL customers either
subscribed because of the available infringing material or canceled
subscriptions when the material was no longer available.”* The court stated
that the “crux of the financial benefit inquiry” is whether a causal relationship
exists between the infringing activity and a financial benefit to the
defendant.”® Therefore, the court states that Sony had to show that Cox
profited from its subscribers’ infringing download and distribution of
Plaintiffs’ copyrighted songs, but it did not.**

The court disagreed with the trial court that there was enough evidence
that Cox repeatedly declined to terminate infringing subscribers’ internet
service in order to continue collecting their monthly fees.”” Instead, the court
reasoned that the continued payment of monthly fees, even by repeat
infringers, was not a financial benefit “flowing directly from the copyright
infringement itself.”*® The court also reasoned that Cox would receive the
same monthly fees even if all of its subscribers stopped infringing, and that
retaining subscriptions did not give it a financial interest in its subscribers
activities, whether that be copyright infringement or any other unlawful acts.”’
The court also wrote that vicarious liability “demands proof that the defendant
profits directly from the acts of infringement for which it is being held
accountable.”?® The court refuted all of Sony’s alternative theories, deciding
that none raised a reasonable inference that any Cox subscriber paid more for
faster internet in order to engage in copyright infringement, and that
ultimately Sony offered no adequate theory to establish the required causal

19. Id. at 231 (citing Fonovisa, 76 F.3d at 263).

20. Id. at 233 (citing Ellison v. Robertson, 357 F.3d 1072, 1079 (9th Cir. 2004) (quoting
S. Rep. 105-190, at 44, 45 (1998)).

21. Id. (citing Napster, 239 F.3d at 1023).

22. Id. (citing Ellison, 357 F.3d at 1079).

23. Id. at231.

24.  Sony, 93 F.4th at 232.

25. Id. (referencing, J.A. 1499).

26. Id. (emphasis added).

27. Id.

28. Id. (emphasis added).



376 FEDERAL COMMUNICATIONS LAW JOURNAL Vol.78

connection between subscribers’ copyright infringement and increased
revenue to Cox to establish vicarious liability.*’

B. Allowing Users to Download or Distribute on Cox’s Network
Constitutes Contributory Liability

Next, the court analyzed whether Cox was liable for contributory
infringement.*® Under contributory liability, “one who, with knowledge of the
infringing activity, induces, causes, or materially contributes to the infringing
conduct of another, is liable for the infringement, too.”"' The court noted that
it had recently clarified the intent necessary to prove contributory
infringement by an internet service provider based on its subscribers’ direct
infringement in BMG v. Cox Communications, where it held that intent to
cause infringement may be shown by “willful blindness” or “knowledge that
infringement [was] substantially certain to result from the sale” of internet
service to a customer.’? Under this test, general knowledge of infringement
occurring on the network is not enough, and in that case, Cox could not be
contributorily liable absent “knowledge that infringement [was] substantially
certain to result from Cox’s continued provision of Internet access to
particular subscribers.”*

In this case, the court noted knowledge that particular subscribers are
substantially certain to infringe is a “predictive question.”** Here, the court
stated that Cox did not argue to the district court, as it then appealed, that
notices of past infringement failed to establish its “knowledge that the same
subscriber was substantially certain to infringe again.”*® Therefore, because
Cox did not press this argument in the district court, it is forfeited in its
appeal.*® Consequently, the court declined to consider this new issue on
appeal.’

Concerning the material contribution element of contributory liability,
the court agreed with the district court, which declined to disturb the jury’s
contributory liability verdict because “sufficient evidence supported a finding
that Cox materially contributed to its subscribers’ direct infringement of
Plaintiffs’ copyrights.”*® It argued that a reasonable jury could have found
that Cox provided service with “actual knowledge of infringement occurring
on specific subscribers’ accounts, yet failed to address that infringement on
its network.”* In the district court, all parties agreed that infringement notices
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to Cox of specific instances of infringement were sufficiently detailed to
prove knowledge of subscribers’ past infringement, and the Fourth Circuit
agreed.*’

III. CONCLUSION

For the foregoing reasons, the Fourth Circuit affirmed the District
Court’s decision on the willful contributory liability claim but reversed and
remanded on the vicarious liability claim. Cox Communications petitioned
the Supreme Court of the United States for a writ of certiorari, and the Court
granted the petition on June 30, 2025.*' Oral arguments in the case took place
on December 1, 2025.%?
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