
  

 

EDITOR’S NOTE 
 
The Federal Communications Law Journal is proud to present the third and 

final issue of Volume 78. FCLJ is the nation’s premier communications law journal 
and the official journal of the Federal Communications Bar Association (FCBA). 
Over the course of Volume 78’s publication, we have had the opportunity to highlight 
articles and student Notes that showcase the diverse range of issues in the fields of 
technology and communications law. 

 
This Issue begins with an Article from Lawrence J. Spiwak, Esq. The Article 

analyzes the Federal Communication Commission’s (FCC) historic preemption 
authority and applies the existing framework to future efforts by the FCC to preempt 
state-level artificial intelligence (AI) regulation. 

 
This Issue also features three student Notes. Each Note proposes novel 

solutions to emerging technology, communications and political speech issues. 
First, Maya Lilly urges the Supreme Court to recognize a right for pre-trial 

detainees to receive voter information, arguing this right is rooted in the First 
Amendment similarly to a detainee’s access to courts. 

 
Second, Nako Caternor addresses explicit deepfake content and the current 

difficulties victims face when attempting to remove deepfake content from online 
platforms. The Note suggests that creating a federal right of publicity could remedy 
this problem without running afoul of Section 230 of the Communications Decency 
Act. 

Third, Nina Mokhber Shahin examines undisclosed paid political 
advertisements by social media influencers, arguing that the Federal Trade 
Commission (FTC) is best situated to institute disclosure requirements for these 
presently underregulated advertisements. 

 
Finally, this Issue concludes with our Annual Review of notable court 

decisions that have impacted the communications field in recent years. Each of these 
was authored by a member of our Journal, and we appreciate their thoughtful analyses 
of these important cases. 

 
The Editorial Board of Volume 78 would like to thank the FCBA and The 

George Washington University Law School for their continued support of the Journal. 
We also appreciate the hard work of the authors and editors who contributed to this 
Issue. 

The Federal Communications Law Journal is committed to providing its 
readers with in-depth coverage of relevant communication and technology law topics. 
We welcome your feedback and encourage the submission of articles for publication 
consideration. Please direct any questions or comments about this Issue to 
fclj@law.gwu.edu. Articles can be sent to fcljarticles@law.gwu.edu. This Issue and 
our archive are available at http://www.fclj.org. 

 
 
Ella Hillier 
Editor-in-Chief 

 



  

 
VOLUME 78 

 
 Editor-in-Chief 

ELLA HILLIER 
 

 

Senior Managing Editor 
DAVID BAMGBOWU 

Senior Production Editor 
HEAVEN ODOM 

 

Senior Articles Editor 
NINA MOKHBER SHAHIN 

Senior Notes Editor 
MAYA LILLY 

 

Senior Symposium Editor 
ALFONSO J. MARQUEZ 

 
Senior Diversity Editor 

MAYAH GAINES 
 

Senior Projects Editor 
AMRIT MANN 

 

Managing Editors 
NAKO CATERNOR 

JULIET NIERLE 

Production Editor 
SOPHIA YUFEI WANG 

Articles Editors 
KATELYN GARVIN 
SHAHAB GHARIB 

 
 Notes Editors  

ALEX GREENBERG MIRANDA HARRIGAN TALIA SPILLERMAN 
 

Associates 
JESSICA BUCHANAN 

KAI CHARRON 
ELENA EDWARDS 
CALVIN HAENSEL 

JO SLAUGHTER 
JULIA TAMBORELLO 

MARIUM CHOUDHRY ANDREW HANIN NICOLAS TEACHENOR 
ADDISON DASCHER CALIA JOHNSON ISABELLA VALDIVIA 

MAGGIE DEAS TANYA MAGUNJE JOSH ZHAO 
ALEXANDER DIPAOLO MADELINE ROSENSTEIN FUSHENG ZHOU 

 
 

MIA SHAEFFER  

 
Members 

NICOLE ANZ BRINDA ENGOUE DE TCHAPPI COURTNEY PENN 
AEDEN BEMPONG PADMAVATHI GANDURI AALIYAH PICHON 
NOLAN BOOHER AMANDA GOLDMAN-PETRI NITIKA REDDY 
WILL BREWSTER ELLA HOLLAND CAMILLE ROBINSON 

ANNA BULIS MADISON MEDLEY AMANDA RODRIGUEZ DEL REY 
KATIE CARLSON 
CHRISTIAN CRUZ 

JESSIE MITCHELL 
NEHA MYLVAGANAN 

BRIANNA TAYLOR 
JENNA THAKKAR 

SAHIL DEO 
 

ALEXA NOHAVICKA 
UFUOMA OYIBORHORO 

 

SOPHIA WINSTON-MENDOZA 
 

   
 

Faculty Advisors 
DEAN ADRIENNE FOWLER PROFESSOR DAWN NUNZIATO 

 
Adjunct Faculty Advisors 

MICHAEL BEDER 
APRIL JONES 

TAWANNA LEE 
 

Published by the GEORGE WASHINGTON UNIVERSITY LAW SCHOOL 
and the FEDERAL COMMUNICATIONS BAR ASSOCIATION 



  

 

 
Federal Communications Law Journal 

 
The Federal Communications Law Journal is published jointly by the Federal 
Communications Bar Association and The George Washington University 
Law School. The Journal publishes three issues per year and features articles, 
student Notes, essays, and book reviews on issues in telecommunications, 
First Amendment, broadcasting, telephony, computers, Internet, intellectual 
property, mass media, technology, privacy, communications and information 
policymaking, and other related fields. 
 
As the official journal of the Federal Communications Bar Association, the 
Journal is distributed to over 2,000 subscribers, including Association 
members, as well as legal practitioners, industry experts, government officials 
and academics. The Journal is also distributed by Westlaw, Lexis, William S. 
Hein, and Bloomberg Law and is available on the Internet at 
https://www.fclj.org. 

The Journal is managed by a student Editorial Board, in cooperation with the 
Editorial Advisory Board of the FCBA and two Faculty Advisors. 

Federal Communications Bar Association 

The Federal Communications Bar Association (FCBA) is a volunteer 
organization of attorneys, engineers, consultants, economists, government 
officials, and law students involved in the study, development, interpretation, 
and practice of communications and information technology law and policy. 
From broadband deployment to broadcast content, from emerging wireless 
technologies to emergency communications, from spectrum allocations to 
satellite broadcasting, the FCBA has something to offer nearly everyone 
involved in the communications industry. That’s why the FCBA, more than 
two thousand members strong, has been the leading organization for 
communications lawyers and other professionals since 1936. 

Through its many professional, social, and educational activities, the FCBA 
offers its members unique opportunities to interact with their peers and 
decision-makers in the communications and information technology field, 
and to keep abreast of significant developments relating to legal, engineering, 
and policy issues. Through its work with other specialized associations, the 
FCBA also affords its members opportunities to associate with a broad and 
diverse cross-section of other professionals in related fields. Although the 
majority of FCBA members practice in the metropolitan Washington, D.C. 
area, the FCBA has eleven active regional chapters, including: Atlanta, 
Carolina, Florida, Midwest, New England, New York, Northern California, 
Southern California, Pacific Northwest, Rocky Mountain, and Texas. The 
FCBA has members from across the U.S., its territories, and several other 
countries. 
  



  
FCBA Officers and Executive Committee Members 

2025-2026 

Matthew S. DelNero, President  Avonne Bell  
Mia Guizzetti Hayes, President-Elect Bill Davenport 
Russel P. Hanser, Treasurer  Justin Faulb 
Johanna R. Thomas, Assistant Treasurer Kathleen A. Kirby 
Jennifer A. Schneider, Secretary Celia H. Lewis 
Parul Desai, Assistant Secretary Michael Saperstein 
Dennis P. Corbett, Delegate to the ABA Sean Spivey 
Jonathan Cohen, Chapter Representative Karen Sprung  
Joshua Pila, Chapter Representative Caroline Van Wie 
Courtney Tolerico, Young Lawyers Representative Rachel Wolkowitz 
 

FCBA Staff 

Kerry K. Loughney, Executive Director 
Stephanie Budaker, Senior Manager, Programs 
Wendy Parrish, Bookkeeper 
Elina Gross, Member Services Administrator 
 

FCBA Editorial Advisory Board 

Lawrence J. Spiwak  Jeffrey S. Lanning  Jaclyn P. Rosen 

 
The George Washington University Law School 

Established in 1865, The George Washington University Law School (GW 
Law) is the oldest law school in Washington, D.C. The Law School is 
accredited by the American Bar Association and is a charter member of the 
Association of American Law Schools. GW Law has one of the largest 
curricula of any law school in the nation with more than 275 elective courses 
covering every aspect of legal study.  

GW Law’s home institution, The George Washington University, is a private 
institution founded in 1821 by charter of Congress. The Law School is located 
on the University’s campus in the downtown neighborhood familiarly known 
as Foggy Bottom. 

The Federal Communications Law Journal is published by The George 
Washington University Law School and the Federal Communications Bar 
Association three times per year. Offices are located at 2028 G Street NW, 
Suite LL-020, Washington, D.C. 20052. The Journal can be reached at 
fclj@law.gwu.edu, and any submissions for publication consideration may be 
directed to fcljarticles@law.gwu.edu. Address all correspondence with the 
FCBA to the Federal Communications Bar Association, 1020 19th Street NW, 
Suite 325, Washington, D.C. 20036-6101. 

 



  

 

Subscriptions: Subscriptions are $40 per year (domestic), $50 per year 
(Canada and Mexico), and $60 per year (international). Subscriptions are to 
be paid in U.S. dollars and are only accepted on a per-volume basis, starting 
with the first issue. All subscriptions will be automatically renewed unless the 
subscriber provides timely notice of cancellation. Address changes must be 
made at least one month before publication date, and please provide the old 
address or an old mailing label. Please direct all requests for address changes 
or other subscription-related questions to the journal via email at 
fclj@law.gwu.edu. 

Single and Back Issues: Each issue of the current volume can be purchased 
for $20 (domestic, Canada and Mexico) or $25 (international), paid in U.S. 
dollars. Please send all requests for single or back issues to fclj@law.gwu.edu. 

Manuscripts: The Journal invites the submission of unsolicited articles, 
comments, essays, and book reviews mailed to the office or emailed to 
fcljarticles@law.gwu.edu. Manuscripts cannot be returned unless a self-
addressed, postage-paid envelope is submitted with the manuscript. 

Copyright: Copyright © 2026 Federal Communications Bar Association. 
Except as otherwise provided, the author of each article in this issue has 
granted permission for copies of the article to be made for classroom use, 
provided that 1) copies are distributed at or below cost, 2) the author and the 
Journal are identified, 3) proper notice of copyright is attached to each copy, 
and 4) the Journal is notified of the use. 

Production: The citations in the Journal conform to THE BLUEBOOK: A 
UNIFORM SYSTEM OF CITATION (Columbia L. Rev. Ass’n et al. eds., 22nd 
ed., 2025). Variations exist for purposes of clarity and at the editors’ 
discretion. The Journal is printed by Joe Christensen, Inc. 

Citation: Please cite this issue as 78 FED. COMM. L.J. ___ (2026). 

The views expressed in the articles and notes printed herein are not to be 
regarded as those of the Journal, the editors, faculty advisors, The George 
Washington University Law School, or the Federal Communications Bar 
Association. 

 
 
 
 
 
 
 
 
 
 
 



  
 

 
 
 
 
VOLUME 78 ISSUE 3 

MAY 2026 

ARTICLE 

Can The Federal Communications Commission Preempt State AI 
Laws? A Review of the Communications Act and Interpreting 
Caselaw 

By Lawrence J. Spiwak, Esq.….…..………………………………239 

Efforts to regulate Artificial Intelligence (“AI”) at the state level are 
proliferating like mushrooms after it rains. Unfortunately, given the lack of 
a clear statement by Congress that the federal government can preempt such 
state AI laws, current legal options to stop the proliferation of state AI 
regulation are shaky at best. Grasping for straws, the Trump AI Action Plan 
offers the following legal strategy to stop the legislative proliferation: the 
Federal Communications Commission (“FCC”) should “evaluate whether 
state AI regulations interfere with the agency’s ability to carry out its 
obligations and authorities under the Communications Act of 1934.” As 
detailed below, given the plain language of the Communications Act as well 
as the present state of the caselaw, it is highly unlikely the FCC will succeed 
in these efforts. Thus, to prevent AI being subject to a patchwork of state 
laws, Congress should move expeditiously to enact a cohesive federal AI 
framework that can preempt such laws. This paper is organized as follows. 
First the paper details the statutory language in the Communications Act 
highlighted by the Trump AI Action plan. Next, the paper goes through 
efforts to use the FCC’s efforts to preempt state laws governing municipal 
broadband. The next several sections proceed to go through the FCC’s 
efforts of “preemption by nonregulation”—that is, rather than make case-
specific preemption decisions, the FCC attempted to deregulate whole 
swaths of the industry by reclassifying those services as “information 
services” under Title I of the Communications Act. These reclassification 
battles, in turn, led to the two-decade Net Neutrality debate. Paradoxically, 
the FCC’s reclassification of broadband as Title I services severely curtailed 
(if not outright eliminated) the FCC’s authority to preempt states’ efforts to 
regulate the provision of broadband. The paper concludes by noting that 
because the clock is ticking, trying to contort the Communications Act to 
preempt the growing patchwork of disparate state AI laws is a Quixotic 
exercise in futility. Worse, as courts are often a “black box” where outcomes 
can be unexpected, engaging in legal gymnastics with the Communications 
Act could perversely lead to a vast expansion of the FCC’s authority beyond 
its statutory constraints. The cleanest legal solution, therefore, is for 
Congress to enact expeditiously some sort of preemption mechanism before 
the United States loses the AI race due to an unnecessary “Death by Fifty 
State Cuts.” 



  

 

NOTES 

Locked Out of Democracy: Addressing the Hidden Voter 
Suppression in Jails 

By Maya W. Lilly ………………..………………………………..277 

This Note discusses the active de facto disenfranchisement of pre-trial 
detainees. Although the Supreme Court has held that pre-trial detainees 
maintain the right to vote, this Note will show that more is required to protect 
this precious right because there is a current crisis of deficient information, 
confusion, and misinformation in pre-trial corrections facilities that 
effectively disenfranchises detainees’ ability to exercise their right to vote. 
This Note shows that the First Amendment, through its broad right to access 
information, protects individuals’ access to voting information. Since pre-
trial detainees are legally eligible voters, they too enjoy this right to access 
voting information.  

However, this Note will show how the Supreme Court’s deferential First 
Amendment standard applied to claims raised by incarcerated people allows 
jail officials to regulate pre-trial detainees’ access to information to the point 
of allowing them to universally disenfranchise a jail’s voting population. 
Therefore, this Note proposes that the federal courts recognize that pre-trial 
detainees have a right of access to voting information. This right, inspired 
by the prisoners’ right of access to the courts, will more effectively ensure 
that pre-trial detainees are able to exercise their constitutionally protected 
right to vote. 

Deepfakes, Deeper Issues: Moderating Explicit Deepfake Content 
Through a Federal Right of Publicity Exception  

By Nako Caternor……….…………………………………………305 

Explicit deepfake content has become a growing issue in the past several 
years, subjecting victims, predominantly women, to a false sexual identity. 
Although the legal landscape has made progress towards holding offenders 
accountable, it does not adequately protect victims from further harm due to 
an inability to force the takedown of this content. The currently broad 
interpretation of Section 230 of the Communications Decency Act creates a 
seemingly impenetrable barrier to moderate this content or to hold platforms 
liable. However, this statute contains a few exceptions that allow the bypass 
of this barrier. 

This note proposes a narrowly tailored federal right of publicity to utilize the 
intellectual property exception of Section 230. This note specifically argues 
that this right should be incorporated as an amendment in the Digital 
Millennium Copyright Act due to its existing notice and takedown 
procedures for copyright infringement. By giving people the power over 
their image and likeness in the context of explicit deepfake content, victims 
have a way to moderate this content online and hold non-compliant 
platforms liable. 



  
Elections Affect Commerce: Why the FTC Should Regulate 
Political Endorsements by Social Media Influencers   

By Nina Mokhber Shahin...…………………………...………...…333 

Though the regulation promulgated by the FEC in 2024 updating the 
definition of a “public communication” advanced transparency in political 
advertising by accounting for promotional internet advertisements, it did not 
do enough. Not subjecting individuals to disclosure requirements for paid 
political promotion creates a consumer protection issue in the influencer-
driven Internet market. Because the FEC faces significant gridlock issues, 
this loophole is better addressed by the FTC. If its jurisdiction is widened to 
cover political advertising as an activity related to commerce, the FTC can 
close the gap with minimal rulemaking. 
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I. INTRODUCTION 

The age of Artificial Intelligence (“AI”) is upon us.  What should the 
policy response be? 

The Biden Administration advocated for an “all of government” 
regulatory approach to AI in the hopes of somehow controlling the 
technology.1  In contrast, the Trump Administration has embraced AI and 
wants to encourage its natural growth with a de-regulatory approach.2  
Regardless of which policy approach one may prefer, given the vast economic 
impact that AI will have on the U.S. economy, common sense nonetheless 
dictates that if AI is to be regulated then there should be a single, cohesive 
national framework rather than a patchwork of state laws that would subject 
AI to the proverbial “Death by Fifty State Cuts.”3   

But because common sense is scarce in policy debates these days, 
efforts to regulate AI at the state level are proliferating like mushrooms after 
it rains.  According to the website Multistate.ai, in 2025 over 1200 AI-related 
bills were introduced in the states, with nearly 145 enacted into law.4  By 
definition, this metastasizing patchwork of state AI laws raises compliance 
costs and slows innovation across the entire U.S. economy.5   

Unfortunately, given the lack of a clear statement by Congress that the 
federal government can preempt such state AI laws, current legal options to 
stop the proliferation of state AI laws are shaky at best.  Grasping for straws, 
the Trump AI Action Plan offers the following legal strategy to stop the 
legislative proliferation:  the Federal Communications Commission (“FCC”) 
should “evaluate whether state AI regulations interfere with the agency’s 
ability to carry out its obligations and authorities under the Communications 
Act of 1934.”6  Presumably, the Trump AI Action Plan is implying that the 
FCC should use its limited authority contained in Section 2537 and Section 

 
1. Exec. Order No. 14,141, Advancing United States Leadership in Artificial 

Intelligence Infrastructure, 90 Fed. Reg. 5469 (Jan. 17, 2025) (available at: 
https://bidenwhitehouse.archives.gov/briefing-room/presidential-
actions/2025/01/14/executive-order-on-advancing-united-states-leadership-in-artificial-
intelligence-infrastructure). 

2. WINNING THE RACE: AMERICA’S AI ACTION PLAN (July 23, 2025) (available at:  
https://www.whitehouse.gov/wp-content/uploads/2025/07/Americas-AI-Action-Plan.pdf) 
(hereinafter “Trump AI Action Plan”). 

3.  See Dr. George.S. Ford, An Economic Argument for Federal Preemption of State AI 
Laws, PHOENIX CENTER POLICY BULLETIN NO. 25-05 (Nov. 6, 2025) (available at: 
http://www.phoenix-center.org/perspectives/Perspective25-05Final.pdf); see also Adam 
Thierer, Resident Senior Fellow, R Street Committee, AI At A Crossroads: A Nationwide 
Strategy or Californication?, Testimony Before the Subcommittee on Courts, Intellectual 
Property, Artificial Intelligence, And the Internet Committee on the Judiciary, U.S. House of 
Representatives (Sept. 18, 2025) (available at: https://www.rstreet.org/outreach/adam-thierer-
testimony-hearing-on-ai-at-a-crossroads-a-nationwide-strategy-or-californication).  

4.  Multistate, Artificial Intelligence (AI) Legislation Tracker 2026: All 50 States 
(Updated 2026) (available at: https://www.multistate.ai/artificial-intelligence-ai-legislation).  

5.  Cf. T.Randolph Beard et al., Developing a National Wireless Regulatory 
Framework: A Law and Economics Approach, 16 COMMLAW CONSPECTUS 391 (2008). 

6.  Trump AI Action Plan, supra note 2, at 3. 
7.  47 U.S.C. § 253 (2018). 
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3328 of the Communications Act to preempt these assorted state AI laws.  Yet 
given the plain language of the Communications Act as well as the present 
state of the caselaw, it is highly unlikely the FCC will succeed in these efforts.  
If anything, contorting the Communications Act to preempt state AI laws may 
open a Pandora’s Box of unintended consequences, perversely leading to a 
vast expansion of the FCC’s powers beyond its limited statutory constraints.9  
If preemption of state AI laws is indeed the ultimate policy goal, then political 
efforts must focus on developing and enacting specific federal legislation 
providing such authority.  

To illustrate why relying on the FCC’s limited preemption authority to 
stop the proliferation of state AI laws is a quixotic exercise, this paper is 
organized as follows:  The paper begins by laying out the statutory text which 
confers the FCC with limited preemption authority.  As explained below, 
because the FCC’s proactive preemption authority is limited to removing 
barriers to entry for inter-or intra-state telecommunications services and yet 
AI is a general-purpose technology, significant legal gymnastics would be 
required to demonstrate that a state AI law “interfere[d] with the agency’s 
ability to carry out its obligations and authorities under the Communications 
Act of 1934.”10  And if past is prologue, then the success of such gymnastics 
is highly unlikely.   

To illustrate the problem, this paper next details the failed efforts to use 
the Commission’s statutory authority to preempt state laws governing 
municipal broadband entry and operations.11  After which, this paper then 
turns to the FCC’s ultimately failed efforts of “preemption non-regulation” 
for broadband Internet access services. That is, because what one Commission 
can do the next Commission can undo, rather than make individual 
preemption determinations under Section 253, starting in the late the 1990s 
the FCC came to believe that a more permanent deregulatory solution would 
be to classify assorted broadband Internet access services as Title I 
information services rather than Title II common carrier telecommunications 
Services.  This decision, in turn, lead to the nearly two-decade partisan net 
neutrality saga, where broadband was reclassified as a Title II service by the 
Obama Administration, then re-reclassified as a Title I information service 
during the first Trump Administration, then re-re-classified back to a Title II 
service during the Biden Administration, and then finally returned to a Title I 
service by the courts.  But as explained below, in an unforeseen legal 
consequence of this net neutrality regulatory see-saw, several courts ruled that 
rather than protecting broadband from state regulation, the FCC’s 
reclassification of broadband as Title I services severely curtailed (if not 

 
8.  47 U.S.C. § 332(c)(3)(A) (2018). 
9.  Cf. George S. Ford, Antitrust Reform and the Law of Unintended 

Consequences,  YALE J. ON REGUL.: Notice & Comment (Jan. 7, 2022) (available at: 
https://www.yalejreg.com/nc/antitrust-reform-and-the-law-of-unintended-consequences-by-
george-s-ford-phd). 

10.  Trump AI Action Plan, supra note 2, at 3. 
11.  Much of this caselaw was previously discussed in T. Randolph Beard et al., The Law 

and Economics of Municipal Broadband, 73 FED. COMM. L. J. 1 (2020).  
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outright eliminated) the FCC’s authority to preempt states’ efforts to regulate 
the provision of broadband.12  Policy recommendations conclude the paper. 

II. THE FCC’S LIMITED PREEMPTION AUTHORITY UNDER 
THE COMMUNICATIONS ACT 

With the passage of the Telecommunications Act of 1996, Congress 
bestowed the FCC with express—albeit limited—preemption authority.  This 
express preemption authority is centered in Section 253 of the 
Communications Act.13   

Congress did not view preemption in a vacuum: Congress provided the 
FCC with the limited proactive power to preempt only state laws and 
regulations that act as barriers to entry.  Under Section 253(a), no “State or 
local statute or regulation, or other State or local legal requirement, may 
prohibit or have the effect of prohibiting the ability of any entity to provide 
any interstate or intrastate telecommunications service.”14  If the FCC 
determines that a “State or local government has permitted or imposed any 
statute, regulation, or legal requirement that violates subsection (a)” then the 
“Commission shall preempt the enforcement of such statute, regulation, or 
legal requirement to the extent necessary to correct such violation or 
inconsistency.”15  Using this authority, the FCC successfully preempted state 
laws and regulations that deterred entry for private-sector 
telecommunications network deployment.16   

Significantly, while Section 253 gives the Commission proactive 
preemption authority, Section 332 takes the opposite approach.  Under 
Section 332(c)(3), Congress (not the FCC) specifically preempted states from 
imposing rate regulation on both commercial and private mobile services.  
Under this title, “no State or local government shall have any authority to 
regulate the entry of or the rates charged by any commercial mobile service 
or any private mobile service.”17  States may, however, petition the FCC for 
permission to regulate the states of commercial mobile services if certain 
conditions are met.18  Thus, unlike Section 253—where the Commission has 
the proactive power to preempt—the Commission’s job under Section 332 is 
reactive—that is, because Congress already took the steps to preempt rate 
regulation of wireless services, the FCC’s only job under Section 332 is to 
adjudicate state petitions seeking to restore rate regulation.  Such a view is 
supported by the text of Section 332(c)(3)(A), which specifically prohibits the 

 
12.  Much of this caselaw was previously discussed in Lawrence J. Spiwak, The 

Preemption Predicament Over Broadband Internet Access Services, 21 FEDERALIST SOC’Y 
REV. 32 (2020). 

13.  47 U.S.C. § 253. 
14. 47 U.S.C. § 253(a) (emphasis added). 
15. 47 U.S.C. § 253(d).   
16.  See, e.g., Public Utility Commission of Texas, Memorandum Opinion and Order, 13 

FCC Rcd 3460 (2007). 
17.  47 U.S.C. § 332(c)(3)(A). 
18.  Id. 
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FCC from preempting a “State from regulating the other terms and conditions 
of commercial mobile services.”19 

Finally, although the word “preemption” does not appear anywhere in 
the text of the statute, some have argued20 that Section 706 of the 
Telecommunications Act21 also provides the FCC with preemption authority.  
There are two primary provisions of Section 706:  Under Section 706(a):  

The Commission and each State commission with regulatory 
jurisdiction over telecommunications services shall 
encourage the deployment on a reasonable and timely basis 
of advanced telecommunications capability to all Americans 
(including, in particular, elementary and secondary schools 
and classrooms) by utilizing, in a manner consistent with the 
public interest, convenience, and necessity, price cap 
regulation, regulatory forbearance, measures that promote 
competition in the local telecommunications market, or other 
regulating methods that remove barriers to infrastructure 
investment.22 

Section 706(b), in turn, requires the Commission to conduct an annual inquiry 
to “determine whether advanced telecommunications capability is being 
deployed to all Americans in a reasonable and timely fashion.” If the 
Commission determination is negative, then “it shall take immediate action 
to accelerate deployment of such capability by removing barriers to 
infrastructure investment and by promoting competition in the 
telecommunications market.”23  As detailed more fully below, courts have 
ruled that these two provisions may be read separately.24 

Whether Section 706 is an affirmative grant of regulatory authority 
(much less an affirmative source of preemption authority) or merely hortatory 
has been subject to great debate and litigation over the last three decades, 
particularly as Section 706 was the legal lynchpin for Democrat-controlled 
Commission’s efforts to impose “net neutrality” regulation on the provision 
of “Broadband Internet Access Service” (“BIAS”).   As of this writing, the 
current legal state of Section 706 is murky.  The Obama Administration took 
the view that Section 706 is a definitive source of regulatory authority; the 
first Trump Administration took the view that Section 706 was hortatory—
both decisions were upheld by the courts.25 Although the Biden 
Administration restored Section 706 as an affirmative grant of authority in 

 
19.  47 U.S.C. § 332(c)(3)(A). 
20.  See discussion Section III.B infra. 
21.  47 U.S.C. § 1302 (2018). 
22.  Id. 
23.  Id. 
24.  See Lawrence J. Spiwak, What Are the Bounds of the FCC’s Authority over 

Broadband Service Providers?—A Review of the Recent Case Law, 18 J. INTERNET LAW 1 
(2015) and discussion therein. 

25.  See, e.g., Lawrence J. Spiwak, USTelecom and its Aftermath, 71 FED. COMM. L. J. 39 
(2019) and discussion therein. 
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their 2024 Open Internet Rules,26 these rules were struck down by the Sixth 
Circuit in Ohio Telecom Ass’n v. FCC (In re MCP No. 185) on the ground 
that the FCC’s interpretation of the Communications Act was improper.27  
However, because the court limited its ruling to the Commission’s 
interpretation of  what constitutes an “information service,” the Sixth Circuit 
never directly addressed the FCC’s last determination that Section 706 is, 
again, an affirmative source of regulatory authority.  As the Supreme Court’s 
relatively recent decision in Loper Bright Enters. v. Raimondo gives the 
ultimate authority to the judiciary—and not to administrative agencies—to 
interpret statutes,28 whether a reviewing court will make a definitive ruling 
that Section 706 is an independent source of authority remains an open 
question.29  Regardless, even if Section 706 is ultimately ruled a separate 
affirmative source of authority, as explained below, because the terms of the 
statute do not include a clear statement that Congress wanted to include 
“preemption” among the Commission’s powers, Section 706 may not be used 
for this purpose. 

III. THE MUNICIPAL BROADBAND EXPERIENCE 

One of the largest fights involving Section 253 were attempts to have 
the FCC preempt state laws governing municipal broadband entry.  These 
efforts are discussed in this section. 

A. Nixon v. Missouri Municipal League 

Seizing upon the language of Section 253(a), in 2001 proponents of 
municipal broadband argued that because municipal providers are an “entity,” 
the FCC should preempt those state laws which either prohibit or restrict 
municipal broadband deployment.30  While there was tremendous political 
pressure placed upon the Agency to preempt state legislatures at the time, a 

 
26.  In re Safeguarding and Securing the Open Internet, Declaratory Ruling, Order, 

Report and Order, and Order on Reconsideration, FCC 24-52, ___ FCC Rcd. __ (rel. May 7, 
2024). 

27.  Ohio Telecom Ass’n v. FCC, 124 F.4th 993 (6th Cir. 2024). 
28.  Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024). 
29.  It should be noted that D.C. Circuit in United States Telecomms. Ass’n v. FCC, 825 

F.3d 674 (D.C. Cir. 2016), pet. for rehearing en banc denied, 855 F.3d 381 (2017), cert. denied, 
139 S. Ct. 453 (2018) accepted the FCC’s argument that Section 706 was an independent source 
of authority, essentially holding that Section 706 trumps the other relevant provision of the 
Communications Act.  See Lawrence J. Spiwak, supra note 24, at 50. 

30.  In re Missouri Municipal League, 16 FCC Rcd 1157 (2001). 
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Democratic-controlled FCC unanimously (albeit “reluctantly”) ruled that the 
agency lacked any legal authority to preempt such laws.31 

Undeterred, proponents of municipal broadband appealed the FCC’s 
rejection all the way to the United States Supreme Court in the case of Nixon 
v. Missouri Municipal League.32  The Court, however, agreed with the FCC, 
finding that Section 253 does not provide the agency with preemption 
authority in this instance.33  According to the Court, the phrase “any entity” 
in Section 253 did not include “the State’s own subdivisions, so as to affect 
the power of States and localities to restrict their own (or their political 
inferiors’) delivery of [telecommunications] services.”34 

The Court’s rationale for rejection was straightforward: “[F]ederal 
legislation threatening to trench on the States’ arrangements for conducting 
their own governments should be treated with great skepticism, and read in a 
way that preserves a State’s chosen disposition of its own power…”35  Thus, 
reasoned the Court, permitting preemption in this circumstance “would come 
only by interposing federal authority between a State and its municipal 
subdivisions, which our precedents teach, ‘are created as convenient agencies 
for exercising such of the governmental powers of the State as may be 
entrusted to them in its absolute discretion.’”36  

Significantly, the Court went out of its way to note that “it is well to put 
aside” the public policy arguments favoring municipal broadband to support 
any “generous conception of preemption.” Why? Because the issue of 
preemption is one of Constitutional law and, as such, “the issue here does not 
turn on the merits of municipal telecommunications services.”37 This holding 
is critical and helpful in sniffing out weak arguments for preemption. In 
essence, the Court determined that it matters not how sweet municipal 
broadband can be made to sound, nor how bountiful its alleged benefits—as 
a matter of Constitutional law, the federal government—and by extension the 
FCC—has no legal authority to intervene into the relationship between states 
and their political subdivisions. 

 
31. Id., concurring Statement of William E. Kennard (“We vote reluctantly to deny the 

preemption petition of the Missouri Municipals because we believe that HB 620 effectively 
eliminates municipally-owned utilities as a promising class of local telecommunications 
competitors in Missouri. Such a result, while legally required, is not the right result for 
consumers in Missouri. Unfortunately, the Commission is constrained in its authority to 
preempt HB 620 by the D.C. Circuit’s City of Abilene decision and the U.S. Supreme Court’s 
decision in Gregory v. Ashcroft that require Congress to state clearly in a federal statute that 
the statute is intended to address the sovereign power of a state to regulate the activities of its 
municipalities.”). 

32. Nixon v. Missouri Municipal League, 541 U.S. 125 (2004). 
33. See id. at 131-32. 
34. Id. at 128-29. 
35. Id. at 141. 
36. Id. at 140. 
37. Id. at 131-32 (emphasis added). 
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B. The FCC’s 2015 Preemption Order 

Despite this defeat in Nixon, proponents of municipal broadband spent 
the next decade trying to find an alternative legal theory of preemption of state 
laws controlling how municipalities offer such services. With the D.C. 
Circuit’s 2014 ruling in Verizon v. FCC,38 many believed they had perhaps 
finally found one—namely, Section 706 of the Communications Act.39  But 
as shown below, the use of Section 706 to preempt state laws could not pass 
Constitutional muster. 

1. Background 

As noted supra, under Section 706(a), the FCC may use, “[I]n a manner 
consistent with the public interest, convenience and necessity, … regulatory 
forbearance, measures that promote competition in the local 
telecommunications market, or other regulating methods that remove barriers 
to infrastructure investment.”40  Section 706(b), in turn, states that if the FCC 
determines that advanced telecommunications capability is not “being 
deployed to all Americans in a reasonable and timely fashion,” then the FCC 
“shall take immediate action to accelerate deployment of such capability by 
removing barriers to infrastructure investment and by promoting competition 
in the telecommunications market.”41  

Whether Section 706 provides the FCC with an affirmative grant of 
authority has been hotly debated over the last several years.  While the FCC 
had originally viewed Section 706 as hortatory, searching for a sustainable 
legal theory under which to justify its 2010 Open Internet Rules, the FCC 
reversed course and held that Section 706 did provide an affirmative source 
of regulatory authority.42  Viewing Section 706 in the context of the broader 
Communications Act, the D.C. Circuit ultimately held in Verizon that the 
FCC’s interpretation of Section 706 as a grant of regulatory authority was “a 
reasonable interpretation of an ambiguous statute.”43 

 
38. Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014). 
39. 47 U.S.C. § 1302; George S. Ford & Lawrence J. Spiwak, Justifying the Ends: 

Section 706 and the Regulation of Broadband, PHOENIX CTR. POL’Y PERSP. No. 12-04 (2011) 
(available at: https://www.phoenix-center.org/perspectives/Perspective12-04Final.pdf).  

40. 47 U.S.C. § 1302(a). 
41. 47 U.S.C. § 1302(b). 
42. See Preserving the Open Internet, 25 FCC Rcd. 17905 (2010), ¶ 117, rev’d sub nom., 

Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014). 
43. Id. at 637.  There was some debate whether Section 706(a) is independent from 

Section 706(b), which states that if the Commission determines that advanced 
telecommunications capability is not “being deployed to all Americans in a reasonable and 
timely fashion”, the FCC “shall take immediate action to accelerate deployment of such 
capability by removing barriers to infrastructure investment and by promoting competition in 
the telecommunications market.”  While the agency once believed that Section 706(b) was 
required to trigger Section 706(a), the FCC ultimately read the D.C. Circuit’s opinion in 
Verizon to mean that Sections 706(a) and 706(b) are independent grants of authority. For a full 
discussion, see Lawrence J. Spiwak, What Are the Bounds of the FCC’s Authority over 
Broadband Service Providers?, supra note 24. 
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While a proper reading of the caselaw would have revealed that the 
FCC’s new-found authority under Section 706 should be limited,44 the exact 
opposite occurred: Section 706 became an overbroad tool that the agency 
believed conferred upon it almost unlimited power.45 Accordingly, seizing 
upon this statutory language of Section 706, then-FCC Chairman Tom 
Wheeler, a vocal proponent of municipal broadband,46 boldly stated after the 
Verizon decision came down that “I believe the FCC has the power—and I 
intend to exercise that power—to preempt state laws that ban competition 
from community broadband.”47  

Taking up Chairman Wheeler’s invitation, the municipal provider in 
Chattanooga, Tennessee, filed a petition with the FCC asking the agency to 
use its authority under Section 706 to preempt a Tennessee state law which, 
the municipal entity claimed, prevents it from expanding beyond its existing 
franchise territory.48  In addition, the City of Wilson, North Carolina, filed a 
similar petition for the FCC to preempt “level playing-field” requirements 
designed to prevent government-owned networks from “crowding out” 
private sector investment49 (a risk, by the way, which the FCC specifically 
recognized in its 2010 National Broadband Plan).50 The White House, 
sensing political gold with its base, jumped on the bandwagon and sent a 
subtle signal of support for the Chattanooga and North Carolina petitions by 
having President Obama call for policies that promote broadband connectivity 
in his 2014 State of the Union speech.51 Given such Presidential political 
cover, the FCC, although an independent agency, followed through on 

 
44. Id. 
45. See Lawrence J. Spiwak, supra note 25. 
46. Tom Wheeler, Removing Barriers to Competitive Community Broadband, FED. COM. 

COMM’N BLOG (June 10, 2014) (available at: http://www.fcc.gov/blog/removing-barriers-
competitive-community-broadband. 

47. Tom Wheeler, Chairman, FCC, Remarks before the National Cable & 
Telecommunications Association (Apr. 30, 2014) (available at: 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0430/DOC-326852A1.pdf.  

48. EPB, EPB Petitions FCC to Enable Local Broadband Choice, (July 24, 2014) 
(available at:  https://www.epb.net/downloads/legal/EPB-FCCPetition.pdf).  With a speed 
generally unheard of for the Commission four days later the agency established its pleading 
cycle. See Pleading Cycle Established for Comments on Electric Power Board and City of 
Wilson Petitions, Pursuant to Section 706 of the Telecommunications Act of 1996, Seeking 
Preemption of State Laws Restricting the Deployment of Certain Broadband Networks, Public 
Notice, 29 FCC Rcd 9239 (2014) (available at: 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0728/DA-14-1072A1.pdf).  

49. Petition of City of Wilson at 14, Petition for Preemption of North Carolina General 
Statutes § 160A-340 et seq., WC Docket No. 14-115 (July 28, 2014) (hereinafter City of Wilson 
Petition) (available at: https://www.fcc.gov/ecfs/document/6018240940/4). 

50. Fed. Commc’ns Comm’n, Connecting America: The National Broadband Plan 153 
(2010) (hereinafter “National Broadband Plan”) (available at: 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-296935A1.pdf) (“Municipal 
broadband has risks. Municipally financed service may discourage investment by private 
companies. Before embarking on any type of broadband buildout, whether wired or wireless, 
towns and cities should try to attract private sector broadband investment.”). 

51. Barack Obama, State of the Union Address (Jan. 28, 2014) (available at: 
https://obamawhitehouse.archives.gov/the-press-office/2014/01/28/president-barack-obamas-
state-union-address).  
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President Obama’s promise and granted both petitions under Section 706 of 
the Communications Act.52 

2. The FCC’s Legal Argument  

Recognizing that they were bound by the Supreme Court’s holding in 
Nixon, the FCC did not seek to preempt the Tennessee and North Carolina 
laws outright.  Instead, the FCC came up with a rather innovative legal 
argument:  According to the FCC, once a state has made the decision to permit 
municipal broadband generally, then the FCC has the authority under Section 
706 to preempt any state laws which impose restrictions on the ability of these 
municipalities to deploy broadband infrastructure—in the case of Tennessee, 
territorial restrictions, and in the case of North Carolina, “level playing field” 
restrictions to ensure that municipal broadband providers did not crowd out 
private investment. The argument was that such state laws were a “barrier to 
infrastructure investment” generally rather than an outright prohibition (the 
latter being the focus of the Nixon case).53 

At the root of the FCC’s argument was the following logic: (1) 
broadband Internet access is inherently an interstate service and thus subject 
exclusively to FCC jurisdiction; (2) Congress charged the FCC to promote 
the deployment of broadband “to all Americans” under Section 706; (3) under 
the Supremacy Clause of the Constitution federal laws trumps state laws54; 
and, therefore, (4) the FCC may use Section 706 to preempt state laws which 
restrict the deployment of municipal broadband overall. As the FCC 
explained, because in its view the state laws at issue were not enacted to 
protect taxpayers55 but instead enacted “under pressure from national cable 
companies, telephone companies, and the American Legislative Exchange 

 
52. City of Wilson, North Carolina, Petition for Preemption of North 

Carolina Gen. Statute Sections 160A-340 et seq., The Electric Power Bd. of Chattanooga, 
Tennessee, Petition for Preemption of a Portion of Tennessee Code Annotated Section 7-52-
601, Memorandum Opinion and Order, 30 FCC Rcd 2408 (2015) (hereinafter “2015 
Preemption Order”). 

53. See, e.g., id. at ¶ 147 (“To be sure, as explained below, a different question would be 
presented if we were asked to preempt under section 706 a law that goes to a state’s power to 
withhold altogether the authority to provide broadband. But where a state has authorized 
municipalities to provide broadband, and then chooses to impose regulations on that municipal 
provider in order to effectuate the state’s preferred communications policy objectives, we find 
that such laws fall within our authority to preempt.”). 

54. See, e.g., City of New York v. FCC, 486 U.S. 57 (1988); Capital Cities Cable, Inc. 
v. Crisp, 467 U.S. 691 (1984).  

55. Indeed, the Commission was quick to dismiss any argument that such laws were 
designed to protect taxpayers from the well-documented record of municipal broadband 
failures. Instead, employing a rather remarkable bit of circular logic, the Commission turned 
the taxpayer protection argument on its head, arguing that “even if we focus on taxpayer 
protection, as some request, the evidence before us suggests that the Tennessee and North 
Carolina laws before us actually increase the likelihood of failure because of the barriers that 
they erect to the successful deployment of broadband infrastructure by these entities.” 2015 
Preemption Order, supra note 52, ¶ 62.  
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Council (ALEC),”56 the “states here are deciding that incumbent broadband 
providers require protection from what they regard as unfair competition and 
regulating to restrict that competition.”57  Thus, according to the FCC, such 
laws “step[] into the federal role in regulating interstate communications. 
Where those laws conflict with federal communications policy and regulation, 
they may be preempted.”58 

3. Legal Problems with the FCC’s 2015 Preemption Order 

While clever, the agency’s legal argument was perhaps too clever by 
half. Indeed, despite its protestations to the contrary, the FCC still had 
multiple Nixon problems.  

For example, while the FCC conceded that it lacked the authority to 
preempt state laws that prohibit municipal broadband outright, the FCC 
argued that it has the authority to preempt the state laws in question because 
“a state has permitted a political subdivision to enter the market as a 
broadband provider, but also seeks to impose regulations on the municipal 
provider in order to effect separate communications policy goals.”59 In this 
case, argued the FCC, “[T]he state has crossed from a ‘decision of the most 
fundamental sort for a sovereign entity’ into a matter in which conflicting 
federal law is presumed to preempt under the Commerce Clause.”60 However, 
while the FCC was correct that federal law generally trumps inconsistent state 
law when it comes to communications policy, the focus of the FCC’s 
preemption efforts here—i.e., territorial restrictions and “level playing field” 
rules—go directly to a state’s control of its political subdivisions and, by 
extension, how it governs its citizens. 

Moreover, the Court in Nixon appeared to reject specifically the FCC’s 
argument that it was not preempting state laws that prohibit municipal 
broadband outright but only those laws which deter deployment after 
authority was provided.  To illustrate the point, the Court offered the 
following hypothetical:  

[C]onsider the result if a State that previously authorized 
municipalities to operate a number of utilities including 
telecommunications changed its law by narrowing the range 
of authorization. Assume that a State once authorized 
municipalities to furnish water, electric, and communications 
services, but sometime after the passage of §253 narrowed 
the authorization so as to leave municipalities authorized to 
enter only the water business.”61  

 
56. Id. at ¶ 37. 
57. Id. at ¶ 147. 
58. Id.  
59. Id. at ¶ 156. 
60. Id. (citations omitted). 
61. Nixon, 541 U.S. at 136. 
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In this circumstance, the Court noted that the: 

[R]epealing statute would have a prohibitory effect on the 
prior ability to deliver telecommunications service and would 
be subject to preemption. But that would mean that a State 
that once chose to provide broad municipal authority could 
not reverse course. A State next door, however, starting with 
a legal system devoid of any authorization for municipal 
utility operation, would at the least be free to change its own 
course by authorizing its municipalities to venture forth. The 
result, in other words, would be the federal creation of a one-
way ratchet. A State or municipality could give the power, 
but it could not take it away later.62  

In the Court’s view, such as result made little legal sense and would 
interfere with the relationship between states and their political subdivisions:  

Private counterparts could come and go from the market at 
will, for after any federal preemption they would have a free 
choice to compete or not to compete in telecommunications; 
governmental providers could never leave (or, at least, could 
not leave by a forthright choice to change policy), for the law 
expressing the government’s decision to get out would be 
preempted.63 

Nixon also comes up in the agency’s overall interpretation of Section 
706.  At bottom, it is important to recognize the simple fact that nowhere in 
Section 706 does any derivation of the word “preemption” appear—only the 
word “forbearance”—and there is a big legal difference between the two 
concepts.64  To wit, Black’s Law Dictionary defines the concept of 
forbearance simply as “refraining from action.”  In contrast, Black’s defines 
preemption as the “doctrine adopted by the U.S. Supreme Court holding that 
certain matters are of such a national, as opposed to local character that federal 
laws preempt or take precedence over state laws.”  Given the Constitutional 
implications of preemption, therefore, there is a much higher legal standard 
to meet if an agency of the federal government would like to preempt a state 
law.  Indeed, as the Supreme Court observed in Wyeth v. Levine, there are:  

two cornerstones of our pre-emption jurisprudence.  First, 
“the purpose of Congress is the ultimate touchstone in every 
pre-emption case.”  Second, “[i]n all pre-emption cases, and 
particularly in those in which Congress has ‘legislated ... in a 
field which the States have traditionally occupied,’ ... we 
‘start with the assumption that the historic police powers of 

 
62. Id. at 136-37 (emphasis added). 
63. Id. at 137. 
64. 47 U.S.C. § 1302. 
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the States were not to be superseded by the Federal Act 
unless that was the clear and manifest purpose of 
Congress.’”65  

So, given that Congress deliberately chose to exclude the term “preemption” 
from Section 706(a), it is difficult to see how the FCC’s use of Section 706 to 
preempt state laws would reflect a “clear and manifest purpose of Congress.” 

In its 2015 Preemption Order, the FCC side-stepped this point by 
arguing that “Congress need not ‘explicitly delegate’ the authority to 
preempt”66 because “Congress delegated the authority [to the FCC] to act in 
this sphere.”67  According to the FCC,  

Our preemption authority falls within the “measures to 
promote competition in the local telecommunications 
market” and “other regulating methods” of section 706(a) 
that Congress directed the [FCC] to use to remove barriers to 
infrastructure investment. It likewise falls within the 
available “action[s] to accelerate deployment” we may take 
in order to “remove barriers to infrastructure investment” and 
to “promote competition” described in section 706(b). As 
Congress would have been aware in passing the 1996 Act, 
the [FCC] has in the past used preemption as a regulatory tool 
where state regulation conflicts with federal communications 
policy. Given this history against which Congress legislated, 
the best reading of section 706 is therefore that Congress 
understood preemption to be among the regulatory tools that 
the [FCC] might use to act under section 706.68  

The FCC’s logic was a bit of a stretch for two fundamental reasons. 
First, the FCC’s logic rested upon the notion that Section 706 provides an 
independent source of preemption authority.  A simple reading of the caselaw 
reveals that it did not. According to the clear language of the D.C. Circuit’s 
holding in Verizon, “[A]ny regulatory action authorized by Section 706(a) 
[must] fall within the [FCC]’s subject matter jurisdiction over such 
communications—a limitation whose importance this court has recognized in 
delineating the reach of the [FCC]’s ancillary jurisdiction.”69   According to 
the D.C. Circuit’s holding in Comcast v. FCC, this means that any use of 
Section 706 must be tied directly to a specific delegation of authority in “Title 

 
65. Wyeth v. Levine, 555 U.S. 555, 565 (2009) (citations omitted); see also Gregory v. 

Ashcroft, 501 U.S. 452, 460 (1991) (“[I]f Congress intends to alter the ‘usual constitutional 
balance between the States and the Federal Government,” it must make its intention to do so 
‘unmistakably clear in the language of the statute.’”) (citations omitted). 

66. 2015 Preemption Order, supra note 52 at ¶ 145. 
67. Id. at ¶ 142. 
68. Id. at ¶ 144. 
69. Verizon, 740 F.3d at 639-40 (emphasis added). It is interesting to note that when the 

Commission cited this exact passage from Verizon in its Order, the agency specifically omitted 
the italicized language above. See 2015 Preemption Order, supra note 52 at ¶ 138. 
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II, Title III, or Title VI….”70  So what does this language mean in practice?  
It means if the FCC wants to preempt under its Section 706 mandate, then it 
needs to look exclusively at Section 253.  Section 706 does not provide an 
independent source of preemption authority. 

This reading of Section 706 is nothing new to the courts. In fact, the 
D.C. Circuit’s ruling in Ad Hoc Telecommunications Users Committee v. 
FCC—a case the FCC cited with approval several times in its 2015 
Preemption Order—is directly on point.71  In Ad Hoc, the court was asked to 
rule on the FCC’s decision to use its Section 10 authority to forbear from 
dominant carrier price regulation for special access services. To support its 
decision to forbear, the FCC also argued that its actions would further Section 
706’s goals of promoting broadband deployment. After review, the court held 
that the “general and generous phrasing of §706 means that the FCC possesses 
significant, albeit not unfettered, authority and discretion to settle on the best 
regulatory or deregulatory approach to broadband—a statutory realty that 
assumes great importance when parties impose courts to overrule FCC 
decision on this topic.”72  However, the court made it crystal clear that the 
FCC’s forbearance authority did not lie in Section 706 itself, but exclusively 
in Section 10. As the court stated bluntly, “As contemplated by §706 . . . 
[f]orbearance decisions are governed by the Communications Act’s §10….”73  

Given the court’s ruling in Ad Hoc, the FCC’s argument that Section 
706 provides the agency with independent preemption authority falls apart.  
Section 706’s explicit forbearance authority is governed by Section 10, which 
means that Section 706’s implicit preemption authority (to the extent it exists) 
is governed by Section 253. And, if Section 706’s preemption authority is, in 
fact, grounded in Section 253, then Nixon is directly on point and the FCC’s 
actions were unconstitutional. 

The FCC’s argument that it need not have an express indication of 
Congressional intent to preempt using Section 706 was also belied by the 
plain language of Nixon.  As the Court observed, while the FCC has ample 
authority to preempt state laws and regulations that create barriers to entry for 
private entities, the Court in Nixon specifically found that “neither statutory 
structure nor legislative history [of Telecommunications Act of 1996] points 
unequivocally to a commitment by Congress to treat governmental 
telecommunications providers on par with private firms.”74 Thus, reasoned 
the Court, the “want of any ‘unmistakably clear’ statement to that effect is 
fatal” to any argument that Congress intended the FCC to have any authority 
to preempt state laws which restrict municipal broadband.75 

 
70. Comcast v. FCC, 600 F.3d 642, 654 (D.C. Cir. 2010) (emphasis added).  
71. Ad Hoc Telecoms. Users Comm. v. FCC, 572 F. 3d 903, 907 (D.C. Cir. 2009). 
72. Id. at 906-07. 
73. Id. at 907. 
74. Nixon, 541 U.S. at 141. 
75. Id. 
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4. Sixth Circuit Review  

As to be expected, the FCC’s 2015 Preemption Order was appealed to 
the Sixth Circuit in Tennessee v. Federal Communications Commission and 
it did not go well for the Agency.76 As the Sixth Circuit observed, the FCC’s 
2015 Preemption Order “essentially serves to re-allocate decision-making 
power between the states and their municipalities.”77  To do so, the court held 
that this “preemption by the FCC of the allocation of power between a state 
and its subdivisions requires at least a clear statement in the authorizing 
federal legislation.”78  As Section 706 lacked such a clear statement, the Sixth 
Circuit reversed. 

According to the Sixth Circuit,  

What the FCC seeks to accomplish through preemption is to 
decide who—the state or its political subdivisions—gets to 
make these choices. The FCC wants to pick the decision-
maker for the discretionary issues of expansion, rate setting, 
and timeliness of rollout of services. It wants to provide the 
EPB and the City of Wilson with these options 
notwithstanding Tennessee’s and North Carolina’s statutes 
that have already made these choices.79 

However, recognized the court, “[a]ny attempt by the federal government to 
reorder the decision-making structure of a state and its municipalities trenches 
on the core sovereignty of that state.”80  In the absence of a clear statement in 
Section 706 that Congress wanted to disrupt that relationship, therefore, the 
court ruled that the FCC had no authority to preempt the two state laws.81 

The court also did not bite on the FCC’s other two related arguments 
that (a) its ruling applied to circumstances where a state has already permitted 
a political subdivision to enter the market as a broadband provider and, ergo, 
(b) the FCC’s authority trumps a state’s authority due to the Commerce 
Clause.  First, similar to the Supreme Court’s reasoning in Nixon, the court 
recognized that the Agency’s argument could produce an “anomalous” result 
due to the fact that a state could “flatly prohibit municipalities from engaging 
in telecommunications altogether, but they cannot do it in limited steps or 
with conditions based on the governmental nature of the municipalities.”82  In 
the court’s view, such an outcome would be highly “intrusive on state-
municipal relations….”83 The court then tersely disposed of the FCC’s 
Supremacy Clause argument: “[T]he statutes at issue here implicate core 

 
76. Tennessee v. FCC, 832 F.3d 597 (6th Cir. 2016). 
77. Id. at 600. 
78. Id. 
79. Id. at 610. 
80. Id. at 611. 
81. Id. at 613. 
82. Tennessee, 832 F.3d at 611. 
83. Id. 
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attributes of state sovereignty and regulate interstate communications 
services…. These effects are not mutually exclusive.”84 

Finally, the court went out of its way to note that its holding in 
Tennessee was limited.  First, like the Supreme Court in Nixon, the Sixth 
Circuit made clear that it did not question the purported public benefits that 
the FCC identified in permitting municipalities to expand Gigabit Internet 
coverage.85  The court also made clear that it would not address the following 
legal issues debated by the parties, including (1) whether Section 706 provides 
the FCC any preemptive power at all; (2) whether Congress, if it is clear 
enough, could give the FCC the power to preempt as it did in this case; (3) 
whether, if the FCC had such power, its exercise of it was arbitrary or 
capricious in this case; and (4) whether and to what extent the clear statement 
rule would apply to FCC preemption if a State required its municipality to act 
contrary to otherwise valid FCC regulations.86 

IV. THE FCC’S ATTEMPTS AT “PREEMPTION BY 
NONREGULATION”  

Throughout the history of modern telecommunications regulation, 
there has been an uneasy jurisdictional relationship between the Federal 
Communications Commission and the fifty states.  As a result, complex issues 
of federalism routinely haunt the broadband debate.87  A spate of court cases 
speak to such tensions, and we now find ourselves at another crucial legal 
juncture in this relationship.  

When Congress enacted the Communications Act of 1934, it required 
the old Bell System monopoly to provide telecommunications services on a 
common carrier basis.88  Given the vertically-integrated nature of the Bell 
System, Congress drew the jurisdictional line between intra-state 
telecommunications services (regulated exclusively by the states)89 and inter-
state telecommunications services (regulated exclusively by the Federal 
Communications Commission under Title II of the Act).90  If there was a 
dispute between state and federal policy regimes, then the Commission would 
invoke what has become known as the “impossibility exception.”91 Under this 
legal doctrine, the FCC is allowed to preempt state regulation of a service 

 
84. Id. at 611-12 (emphasis in original). 
85. Id. at 613. 
86. Id. at 613-14. 
87.  See, e.g., Lawrence  J. Spiwak, Federalist Implications of the FCC’s Open Internet 

Order, PHOENIX CTR. PERSP. NO. 11-01 (Feb. 8, 2011) (available at: http://www.phoenix-
center.org/perspectives/Perspective11-01Final.pdf); T.Ruldoph Beard et al., supra note 11; T. 
Rudolph et al., Developing A National Wireless Regulatory Framework: A Law and Economics 
Approach, 16 COMMLAW CONSPECTUS 391 (2008) (available at: https://www.phoenix-
center.org/papers/CommLawConspectusNationalWirelessFramework.pdf). 

88.  See 47 U.S.C. § 153(11).  
89.  See 47 U.S.C. § 153(48).  
90.  See 47 U.S.C. § 151; 47 U.S.C. § 153(28).  
91.  See La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 368 (1986). 
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which would otherwise be subject to dual federal and state regulation when 
(a) it is impossible or impractical to separate the service’s intrastate and 
interstate components and (b) the state regulation interferes with valid federal 
rules or policies.92 When the extent of Americans’ telecommunications 
options were pretty much limited to “local” and “long distance” switched 
telephone service (and you could only get a landline phone from the phone 
company in basic black), this binary legal regime between interstate and 
intrastate telecommunications services functioned fairly well. 

Starting in the 1980s, however, things began to get a bit more 
complicated. Enlightened minds at the FCC came to realize that it might be 
possible to carve out select pieces of the old vertically-integrated Bell System 
monopoly which could potentially sustain competition. These segments 
included “enhanced services” (e.g., voicemail), customer premises equipment 
(“CPE”), terminal equipment, and, ultimately, long-distance service.  To help 
facilitate these market transitions from monopoly to competition, the 
Commission embraced a simple and straightforward economic idea: 
encourage new entry by reducing federal—and, where possible, state—
regulatory burdens on new firms.93  Unfortunately for the Commission, it 
expressly lacked both clear forbearance and preemption authority under then-
current law to implement meaningfully this policy.94  

This statutory deficiency was remedied by the Telecommunications Act 
of 1996. Under the then-new Section 10 of the 1996 Act, Congress provided 
the Commission with a clear statement that it may forbear from enforcing 
certain statutory provisions of Title II under a delineated set of conditions.95  
And with the then-new Section 253, Congress provided the FCC with a clear 
mandate that it may preempt state laws and regulations that have “the effect 
of prohibiting the ability of any entity to provide any interstate or intrastate 
telecommunications service.”96  Significantly, with the internet still in its 
nascency, Congress did not want the Commission to be timid with its new 
deregulatory powers: Congress made it clear in Section 230(b)(2) of the 
Telecommunications Act that it shall be “policy of the United States” to 
“preserve the vibrant and competitive free market that presently exists for the 
Internet and other interactive computer services, unfettered by Federal or 
State regulation.”97  

But as IP-enabled services such as broadband and Voice over Internet 
Protocol (“VoIP”) took off in the late 1990’s, the FCC recognized that a case-
by-case approach to preemption and forbearance of legacy common carrier 

 
92.  Id. 
93.  For a more detailed description of this paradigm, see Lawrence J. Spiwak, What Hath 

Congress Wrought? Reorienting Economic Analysis of Telecommunications Markets After The 
1996 Act, 11 ANTITRUST MAG. 32 (1997). 

94.  See, e.g., La. Pub. Serv. Comm’n, supra note 91, at 368-69; MCI Telecomms. Corp. 
v. American Tel. & Tel. Co., 512 U.S. 218 (1994). 

95.  47 U.S.C. § 160.  For a discussion of the Commission’s exercise of that forbearance 
authority, see, e.g., G.S. Ford and Lawrence J. Spiwak, Section 10 Forbearance: Asking the 
Right Questions to Get the Right Answers, 23 COMMLAW CONSPECTUS 126 (2014); Lawrence 
J. Spiwak, supra note 25. 

96.  47 U.S.C. § 253(a). 
97.  47 U.S.C. § 230(b)(2) (emphasis supplied). 
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